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IN THE CIRCUIT COURT OF JEFFERSON COUNTY 
STATE OF MISSISSIPPI 


EZELL THOMAS, et al., 
and 

OWENS CORNING, 

Plaintiffs, 


K, v 


VS . 


R. J. 
et a 



DLDS TOBACCO COMPANY, 


Defendants. 


No. 96-0065 



St . 


IT REMEMBERED, that pursuant to Notice and on 
Thurjisl&SU April 5, 2001, commencing at the hour of 9:00 
a.m. ;- thqj^ of, at the OFFICE OF SHOOK, HARDY, 6 BACON, 
One Market Plaza, Steuart Street Tower, Suite 900, San 
Fran^sc^ California, before me, Denise A. Ford, a 
Certified Shorthand Reporter, there personally appeared 

DAVID J. TEECE, Ph.D. 

called as a witness herein, who, having been duly sworn 
by me, was examined as is hereinafter set forth. 

-oOo- 
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EXAMINATION BY MR. HOLDERNESS 

0. Dr. Teece, would you prefer doctor, 
professor, Mr.7 

A. I don't care. My students call me 
professor. 

Q. I will go with professor. I will be a 
stud ’day, I suppose. 


No. 



L^t me begin by marking as exhibits two things. 


fours 




. be the notice. 

(Plaintiffs' Exhibit No. 1 marked.) 

I am going to hand you what I believe to be 
•t report which attached your CV. 

Lark that as Exhibit 2, please. 

(Defendants' Exhibit No. 2 marked.) 

I apologise. My name is Howard Holderness, 
juBt’J.ax,,,the record. 

Thank you. 

Let me first ask you if you have seen the 

notiliS^^ 

A. Yes. 

Q. I believe the notice says that you are 

supposed to produce to plaintiff, Owens Corning, all 
documents relied upon or in connection with your expert 
opinions ten days prior to the deposition. 

Did you do so? 


Combi a Grwnfey, Inc., A LegoLtak Company (415) 359-204* 


http://legacy.library.ucsf.ecfiiilLixl^ctQffE03yCWpdt(v.industrydocuments.ucsf.edu/docs/jxgl0001 


52434 5993 


David J. Teece, Ph.D. 4-5-01 


n ., 10 



Combi & Gretnk), Inc, A LrgaLink Company (415) 355-2040 


http://legacyJibrary.ucsf.e(fijo(Ud^kclrOtfaCMZWpfflWv.industrydocuments.ucsf.edu/docs/jxgl0001 


52434 5994 





\ 

( i 4 

*. 


A. No. It is LECG, LLC. 

Q. At one point was it LECG, Inc.? 


A. Yes. 


At one point it was traded on the New York 


Stock Exchange? 


A. Yes. 


Q.< It no longer trades on the New York Stock 



i 10 


Exchange? 

f" 

5 t 


What happened? 


A. It was acquired. 

l&J B Y whom? 


^ 14 


By the Metzler Group. 


Q?- Were you a stockholder in LECG when it was 


traded ^Taa. the New York Stock Exchange? 
; A.' Yes, I was. 



Did you profit when it was acquired by the 


There was a small increase in the price of 
what it was currently traded at at the time. 

Q. What was it being traded at at the time? 

A. I think it waB around 15, something like 


that. 


Q. And the acquisition price was? 
A. It was around 17, thereabouts. 
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A. I believe when it was LECG it did do some 
work for some tobacco companies, yes. 

Q. You were a director of LECG, Inc., correct, 
or were you chairman? 

A. I was chairman. 

Q. Do you know how much work since you were 
chairman idid LECG, Inc. do on behalf of the tobacco 
industry? 

r i 

Any quantitative sense, no. 

What do you mean by "quantitative sense"? 
A.* If you mean do I know what the billings 
answer is no. 

Q. Can you approximate what the billings were? 
A.] No, not really. 

Do you know how many people worked on it 

^ IwHv8MW«S 

for [the tobacco industry? 


wer 




■S-AV.V.SV^ 


wor 


it. 


A. 

Q. 

A. 

Q. 

A. 

0- 


There were two people I was aware of that 

Who were they? 

One was Allan Kretz. 

Can you spell that? 

K-r-e-t-z. 

I am sorry? 

K-r-e-t-z. 

And who else? 


Combs & Gretnlcy, Iikl, A LrgaLink Com pa ay <415) 359-2040 


http://legacy.library.ucsf.e(fijD(tick^kclrfl>tfaQWpfflWv.industrydocuments.ucsf.edu/docs/jxgl0001 


52434 5997 





52434 5998 








David J. Teece, Ph.D. 4-5-01 



K, 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
? 12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

|22 

23 

24 

25 


the 



and typically an expert attached to each project, 
typically an internal staff person who is a project 
manager. 

MR. EISZNER: Off the record. 

{Whereupon Mr. Haber enters the room.) 

(Record read by the reporter.) 

MR. HOLDERNESS: Q. Let me ask this 
question,^., how many projects are you aware of that were 

on behalf of the tobacco industry during 

>eriod? 

Dojyou know what I mean by the "Inc. period"7 
^ I think I do, yes. 

:an you define "projects" for me? 

Jjy Maybe you can define it for me. 

Well, I think of a project as a study. 
Some^ii&ej^a project from an accounting point of view 
migh^^^omething narrower than a study where there may 
be a ^^P^late billing code because different people are 
working*on the issue. 

But from a functional point of view, maybe one 
project and say two billings codes or three billing 
codes. That's a possibility depending on who is working 
on the matter. 

0. Let's take "the projects" as being the 
study level as opposed to the billing code level. 
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How many projects were being performed on behalf 
of the tobacco industry during the LECG, Inc. time 
period? 

A. To the extent of my knowledge, I believe 
there were mainly two projects, one headed by myself and 

the other by Dr. Sheffman. 

K. 

And what was that time period when you were 

orgapize^ or an incorporated entity? 

Inc. was founded in 1988. It was acquired 
I don't know precisely when after the 
4pn the Inc. legal structure was wound up. 

These two projects, the one headed by you 
c>pe headed by, I think. Dr. Sheffield — 
Sheffman. 

I apologize. 

h—W^re they both litigation oriented? 

And in both instances did either you or Dr. 
Sheffman 'give testimony? 

A. I believe Dr. Sheffman testified once or at 
least once, that I am aware of, and I testified at 
deposition once. 

0- You think Dr. Sheffman testified in the 

Minnesota case; is that correct? 

A. Yes. 
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Q. Minnesota Attorney General case? 

A. I believe that's correct. 

Q. And you testified in the — 

A. I gave a deposition in the Whitely case. 

Q. Since LECG was acquired, how many projects, 
again, using the same definition, has the entity 
perfor med- for the tobacco industry? 

I don't believe there has been more than 
thesfe^fek^i functional projects, one headed by Dr. 
Shef|rrSiyjP%nd one headed by myself. 

Q.j And how do they differ? 

I don't know for sure. One is locationally 
or managed out of the Washington, D.C. office, 
:her is managed out of the Emeryville, 
office. 

Do you and Dr. Sheffman consult with each 
bhese matters? 

NO. 

And you never have? 

A. I believe that’s correct. I mean, 
occasionally we had some chitchat in the hallway, but we 
haven't had any substantive discussion. 

Q. You don't share, for example, drafting 
responsibilities or anything like that for your reports? 
A. That's correct. Yes. 
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0* And besides the Whitely case, how many 

cases have you testified in for the tobacco industry? 
Any? 

A. No. 

Q. Until today? 

A. Correct. 

And besides the Minnesota litigation, and I 
gave both a deposition and trial testimony, 
ffman offered testimony in any case on behalf 
cco industry? 

I don't know. 

Besides working on behalf of the tobacco 
ave you ever offered testimony either in 
or trial? 

Yes. 

How many times? 

I don't know the precise number. 

Can you give me an estimate? 

In trial, maybe somewhere between ten and 
20 times, I would imagine. 

Deposition, considerably more. 

Q. Were you always retained as an antitrust 
expert or are there other areas of expertise you have 
testified about? 

MR. EISZNERt Objection, 


A. 
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or ai 


You may answer. 

THE WITNESS: Other areas besides antitrust 
that I have testified on. 

MR. HOLDERNESS: Q. How many times have 
you testified about antitrust? 

A. More than half the times I testified over 
:un of antitrust or antitrust-related. 

Can you name some of those cases 
itively who you represented? 

I haven’t represented anyone other than 


myse| 

Who was paying you? 

Usually LECG. 

Who was paying LECG? 

In a variety of different projects — one, 
for jM^ateipce, vaB the Long Beach petroleum cases which 
took^^SSra over a number of years and involved 
allefUPoiis of monopolization in the market for crude 




oil. 


area? 


1 


Q. 


A. 

Q. 

A, 

drug cases. 


Any others that you recall in the antitrust 

This is where I have testified in court? 

Either court or deposition. 

yes. I have worked on the prescription 
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Q. What prescription drug? 

A. Many of them. 

Q. I am sorry? 

A. Many of them. 

Q. Can you name some of them? 

A. Basically there was an allegation of price 
f ixing v .wi£h respect to prescription drugs. 

^ „ MR. EISZNER: Just for clarification, was 

jj T" 1 

Brand Name Prescription Drugs and related 


THE WITNESS: Yes. That’s correct, 


v ? MR. HOLDERNESS: Q. Any other cases in 

:he ^^^itrust field that you can remember testifying in? 


A..? Yes, the infant formula cases. 


Any others? 

Yes, the Kapuni, K-a-p-u-n-i, case. 


What’s that about? 




20 


It was an allegation of anti-competitive 


behA^rar®t.n the natural gas industry in New Zealand. 
Q. Back home for a little while? 


A. That's correct. 

Q. Any others that you can recall in the 


antitrust area? 


A. Well, there are a number of matters in the 
telecommunications industry that involved competition 
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issues. Typically there was a regulatory hearing. 

Q. Do you tend to represent plaintiffs or 

defendants more? 

MR. EISZNER: Object. 

You may anBwer. 

THE WITNESS: Neither. 

MR. HOLDERNESS: Q. About 50/50? 




r a. I don't represent plaintiffs or defendants. 

| 

I re8ssia»a&t myself. 

All right. Do you tend to get hired more 
by plain-y-ffs or defendants? 

In looking at the totality of assignments I 
iave^iN|rked on, it breaks down — this is very 
apprgxima|ely, but I did look at it a number of years 
ago — 40 percent defendants, 4 0 percent 

plai|tiff6, 20 percent government. Government could be 
Lintiff or defendant. 

And is that just for the antitrust work or 

for tfi^llrk? 

A. That's across the board. 

Q. How about the antitrust matters? 

A. I tend to be retained by defendants. 

Q. Have you ever been retained -- I am sorry. 
Have you ever been hired by a plaintiff to do 
antitrust work? 


eith 
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Q. The other Bide or the court so that they 

are public so you can talk about them? 

A. I don't know if just because they are filed 
with the court they become public. Do they? If they 
are under seal, they don’t, but I have certainly filed 
many reports. 

20, 30, 40? 

Scores I would say. 

Anything remarkable about this one? I am 
poif^Tto Exhibit 2? 

MR. EISZNER: Object to the form. 

THE WITNESS: I am not quite sure what you 
’'remarkable." 

MR. HOLDERNESS: Fair enough. Let me turn 

to yo ufc&C V and your list of publications. 

Now, I know this is incomplete probably 
bee is only a 1999 CV, I believe, but are any of 

the |g|^|P ^ ielea or publications about the tobacco 
indii 

A. By "the tobacco industry," do you mean 
specifically they focus on tobacco? 

Q. YeB. That’s the first question. 

A. No, I don’t believe any of them have 
tobacco industry in the title. 

Q. That’s not quite the question. 
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Are any of them about the tobacco industry? 

A. Well, yes, in the sense that they deal with 
general issues and economic competition, industry 
structure, innovation. My writings tend to be generic. 
There are certainly some that are industry specific. 

I don't have an industry specific piece on the 

tob^&co industry on my CV. 

Sfe-- 

Q. So your position would be that all of your 
relates in some way to the tobacco 


MR. EISZNER: Objection: Mischaracterizes 


vi 


F 

S 



Go ahead. 

THE WITNESS: I don’t believe that's quite 
what r jaid, certainly not quite what I mean. 

'3 Ho believe looking at, say, questions around 


inn 



and the requirements for innovation, that it 
is app^as^ble to multiple-industry contexts. So in that 
sensjrrres, I think a good deal of my work would read 
on — to use a lawyer word, "read on" — the tobacco 
industry, even though there isn't a specific analysis of 
the tobacco industry in my publications. 

MR. HOLDERNESS: Q. How many of those 
articles and publications mention the tobacco industry? 

A. I don't know. 


20 
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0. Any of them? 

A. I believe once or twice at least there has 
been reference to tobacco. I can't tell you where as I 
sit here right now- There is a lot of writing. 

0. Can you tell the — 

A. Frequently when I am writing I will give 
examples., I may make casual reference to an industry, 
be if^the semiconductor industry or chemical industry or 
whateyilLJ I believe in that context I made reference to 

tobaogaSi, iut I have not — 1 don't have a paper which 

I 

ss a section that is focused specifically on 


As you sit here today, you can't identify 
ation on this list which mentions tobacco, can 


i MR. EISZNER: Objections Mischaracterizes 

the evidence. 

■ r 

may answer. 

THE WITNESS: As I sit here right now, no. 
MR. HOLDERNESS: Q. When were you first 
consulted in this case, and by "this case" I mean the 
Ezell Thomas case? 

A. I believe I was contacted sometime in the 

fall. 

Q. When you say "the fall," you mean the fall 
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case was going on? 

A. Yes. 

Q. Why was that? 

A. I believe there were allegations around 

collusion, around suppression of innovation and the 
like, and that was an area of my interest and expertise. 
^ Q. Do you remember who contacted you? 

NO. 

Do you remember if they came to California? 
I don't believe so. 

Did the same person or persons contact you 
'd to the Whitely case? 

1 don't remember. 

Do you remember who contacted you with 
-the Whitely case? 

I believe my staff contacted me first 
regarding |the Whitely case. 

Do you know who contacted your staff? 

I believe it wsb an attorney from back east 
at the Womble, Carlyl firm. 

Q. Do you remember his or her name? 

Not as I sit here right now, no. 

Is it anyone you have worked with in this 


with 



rega; 



A. 

Q. 


case? 


No. 
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Q. Do you know who contacted you about working 
on this case? 

A. Yes. 

Q. Who was that? 

A. Hr. Eiszner. 

Q. And you said he contacted you you believed 

in of 1999; is that correct? 

A. Thereabouts. I, quite frankly, don't 

reme&j&Jft^precisely when. 

Since he contacted you, how much time have 
you [spent working on this case? 

I don't know the precise number of hours. 
Can you estimate? 

It would be more than a hundred. 

Less than 200? 

X don't know for sure. 

>ensation section deleted on transcript 
:o stipulation by all counsel.) 

MR. EISZNER: Howard, do you realize there 
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that. 


MR. HOLDERNESS: I am sorry. I didn't know 

MR. KRUGER: We need to strike that. 

MR. EISZNER: Motion to strike that last 
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answer. 

MR. HOLDERNESS: 1 apologize. I didn't 

realize that. 

MR. EISZNER: Do you want to withdraw the 
question and answer. 

MR. HOLDERNESS: I withdraw the question 

and answer• 

MR. EISZNER: Thank you. 

MR. HOLDERNESS: Q. In the Whitely case, 
I thi^k^feu said you were working — describe to me 
agaiii v wlat. you were working on in the Whitely case, if 
r ou wiil.j 

The issue there that I was asked to look at 
was ve damages. 

So it had nothing do with antitrust 
suppression of evidence, suppression of information, 
su PPiiiiM n of anything else? 

MR. EISZNER: Object to the form, 
may answer. 

THE WITNESS: Not directly, no. Indirectly 
issues around innovation were implicated. 

MR. HOLDERNESS: Q. How about in the 
state cases, what was the kind of work you were asked to 
do? 

A. Primary focus was around questions of 
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conspiracy and suppression of innovation. 

Q. Would it be fair to say that the questions 
there were similar to the questions you addressed in 


this case? 


A. Yes. 


Q. Did you draft a report in the state AG case 



state AG cases? 


Ai I believe at one point I did, yes. 


Do you know if that report was ever 


submj^tegp to plaintiff's counsel? 

1 don't believe it was. 


Do you know what case it was in? 
aV I don't know for sure, inasmuch as I was 

plti a number of cases. One got ahead of the 


work. 


believe it may have been Arizona, but I am 
P§0™p^rcent sure. 

Q.} You think probably somewhere out west? 
i-.-.,».ThA reason I say that is because I thought Dr. 


back east work and you did the out west 


A. No. I believe he did his work back east 


and I did most of my work here, but there wasn't any 
kind of market division, if that's what you are 


implying. 


Q. Did the report you drafted for the state AG 
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case, did that form the basis of any of the report you 

drafted in this case? 



A. Not in a direct sense. Obviously I had had 
a chance to think about some of the issues, and I came 
to this case with the benefit of being a little bit down 
the learning curve. 

■ But y° u didn't cut and paste or anything 



like^-tha^.? 

5 ? 


\ 15 




In a word processing sense? 

Right. 

You mentioned your staff as being the first 


peop^e^toi contact you about one of these cases you have 


i is your staff? 

Well, by '’staff" I am referring to the 
inomists at LECG that typically assist me on 
isBignmente. It could be anyone in the firm 


who is a senior economist of one kind or another. 

0. How many senior economists talked to you 
about the tobacco cases? 

A. Three, that I remember. 

0. Who are they? 

A. Dan Ingberman. 

Q. I am sorry? 
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the first i 
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A. 

P 

Q. 

23 

A. 

24 

Q. 

25 

A. 


No. 

Did anyone else not at LECG work with you? 
NO. 

Who originally drafted the report? 


I don't know for sure. 

Did you write the original draft? 

No. 

Who did? 

Let me explain the way I typically work. 


senior staff person will then usually go off 
the first draft, occasionally I might, but 


able with. 

In this case, did a staff economist write 
draft? 

Yes. 

Who was it? 

Mr. Ingberman. 

Do any prior drafts of this report exist? 
Not to my knowledge. 
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Q. How many prior drafts were there? 

A. It was all on the word processor. I am not 
necessarily sure there were any prior drafts. 

Q. Were prior drafts disseminated to counsel? 

A. Not to my knowledge. 

Q. So the only — when I say "counsel," I mean 
cou^fe*-! for the tobacco industry? 

^ £. Yes, I understood that. 

r: T ..« 

So the only draft that went to the tobacco 
indvjSN^gj^iB what we have before us, right? 


To my knowledge. 

I brought here two binders which I 
undf§ii|;and to be the documents that accompanied your 

I don't want to make these exhibits because my 
granola head and she would not like the 
destruction of trees. 

?ould appreciate it if you would look at these 





binc$^pP| I believe there are 85 tabs, let me know 
wheti^Nllr not I have everything that you had taken a 
look at and relied upon. 

A. Weil, you made a distinction between taking 
a look at and relied upon. I believe what you have here 
are matters that I cite in my report, and in that sense 
I relied upon these documents, but I looked at other 
documents as well. 
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Q. I am pretty sure those two binders and 85 

tabs are the documents you cited. 

A. In my report, yes. 

Q. You seem to be saying that you reviewed 
other documents. 

Did I understand that correctly? 

Yes. 

What happened to those other documents? 
^they turned over? 

I mean, I believe these were documents 
jhe record in the case or in the record. 

What do you mean by "in the record"? 

Well, I am not entirely sure about that, 
for instance, that plaintiffs’ expert had 
:e to. 

Do you still have these documents? 

Yes. 

Can you take a look at the notice real 


quick? 


Just tell me if I misread this. 

Dr. Teece is requested to produce to plaintiff — 
the second paragraph — all documents relied upon or 
reviewed in connection with hiB expert opinions, 
including any documents provided to him by any tobacco 
defendant or such defendant’s agent or representative 
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Q- 

A. 



r 


he has seen. 

MR. HOLDERNESS: Q. What's the volume of 
documents we are talking about that you didn’t produce? 

A, That I personally reviewed? 

That's all we care about right now. 
Probably a couple of boxes. 

Where are those boxes now? 

At LECG. 

In Emeryville? 

Yes, I believe so. 

MR. EISZNER: Howard, just for the record, 
>u do have a copy of Craig Proctor's letter to 
lich^rB Fgrman of March 26, 2001 in which he indicated 
v issW&etesW^uld b® producing and what had been relied on. 

MR. HOLDERNESS: If we can make a copy of 

this - 

(Break taken.) 

^whereupon it was stipulated by all counsel to 
delete witness compensation question and answer from 
transcript referred to earlier.) 

(Plaintiffs' Exhibit No. 3 marked.) 

MR. HOLDERNESS: Q. Could you take a 
look at what we have marked as Exhibit 3? It is a 
letter of March 26 from Craig Proctor of Shook, Hardy & 
Bacon to Richard Forman of Forman, Perry, Watkins, Krutz 
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6 Tardy. It lists in points 1, 2 and 3 copies of 
materials that are not being forwarded. 

I think earlier you referred to materials you 
reviewed as being some of plaintiffs’ favorites. 

Are these what you were talking about? 


docuro 



A. Yes. I was referring in particular to 


that Dr. Jaffe had cited. Yes, I was 


refe^rrin^ as well to his deposition transcript and the 


of some other witnesses. 


Now, as I recall, the expert report of Dr. 
not attach documents; he just cited documents. 
I quote the documents. 


|A V Not personally, no. 

J3*i Did somebody do that for you? 




* believe my staff did, yes. 

Do you have any way of knowing whether or 
not documents that you looked at were in fact 
someiM|^Ll part of the documents cited in Dr. Jaffe's 


reports? 


Q. Do you have any way of knowing whether or 
not the documents you looked at in all of them — let me 
rephrase that. 

Do you have any way of knowing whether the 
documents you looked at which were not reports or 
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testimony were in fact cited in Dr. Jaffe's report? 

A. Could I have the question back? 

(Record read by the reporter.) 

A. Not without doing work. 

MR. HOLDERNESS: Counsel, can you 

represent to me that all the documents he looked at were 
in DrVxJaffe's report? 


MR. EISZNER: All the documents looked at 


They may have been stated in other 


sorts, but 1 believe it is merely the Jaffe 


report, the recital of facts and the expert reports 


.. I think I can make that representation. 

MR. HOLDERNESS: Can we get a copy of those 



two boxes ; just to make sure? 



MR. EISZNER: I will take it under 


advisement. My inclination is to say no. 

bsa apa# MR. HOLDERNESS: On what basis? 


21 


MR. EISZNER: That frequently parties make 
reprJlttilftions to one another and don't need to confirm 
it. We didn't ask you to produce every document that 
Owens Corning possesses to determine when you produced a 
document that you said was relevant and there were no 
other documents, that there were in fact no other 
documents. 

MR. HOLDERNESS: All I am asking for are 
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the documents that Dr. Teece relied upon and reviewed. 

It sounds like it is two boxeB of documents. It is in 
Emeryville which is less than 30 miles from here. It 
can be readily copied and reviewed by us. 

MR. EISZNER: As I said, we will take it 
under advisement. 

; MR. HOLDERNESS: Q. Let me ask you this: 

Do j|Ou j>^an on reviewing additional tobacco industry 





I don't have any present plans to do so. 
Where did you get the documents that you 


From my staff. 

Where did your staff get the documents you 


Where did they get them from? 


I don't know for sure. 


0 . Do you know if they did any kind of 
independent research to look for documents? 

A. I am not entirely sure. 

Q. Did you give them any instruction about 
what documents to give you? 

A. Not specifically in this case. 

Q. Have you in previous tobacco cases? 
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the Minnesota depository? 

A. I don’t know for sure. 

Q. Do you have a belief? 

A. I do know that we had access to documents 
from the Minnesota trial. Just how they got ahold of 
them, I don’t know as I sit here right now. 

NiLj Do you know what the Minnesota depository 

is? ' 

J I 

Not for certain, no. 

Do you know that the Minnesota trial 

mate; ;are a very Bmall subset of what is the 

1 

^depository? 

I believe it is a subset. I don’t know how 
small bset it is. 

Page 29 of your report, which is Exhibit 2, 

refeip&££B the Master Settlement Agreement. 

I 

you ever read that agreement? 

Yes. 

Ib it true that part of that agreement 
talked about the creation of a depository of tobacco 
industry documents in Minnesota? 

A. I believe that’s correct. 

Q. And do you know what criteria — what is 
outlined in the MSA — Master Settlement Agreement — in 
the MSA what the criteria was for inclusion of documents 
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in the depository? 



A. As I sit here right now, I don't remember 
the language. 

Q. Would you be surprised to learn that 
tobacco defendants in discovery responses claim that 
there are 33 million documents in the depository — 
pagesNyi-documents in the depository? 


‘ A, 



Is it your understanding that the documents 
ository are generally publicly available? 


j. A.^ Yes. 

^ And it is your belief, as I understand it, 

^hat|yi|ir staff got some documents from the Minnesota 
trial, correct? 


\ 16 


. 

Do you know generally whether or not your 

islll#d to search the Minnesota depository or 


publx^^-^vailable information? 

j do believe that they did look at a number 
of sources of publicly available information. 

Q. That’s not the question I asked, though. 
Read it back. 

(Record read by the reporter.) 

A. I don’t know for sure. 

0. Is there any way you can find out? 
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A. Wynder, some of his statements. I don't 

know whether they were in the public record or in his 
deposition. I can 1 recall. 

Q. Who? 

A. Wynder. 

1 don't remember the other names. 

Whose depositions did you look at that your 
Eied for you? 

Well, there are a number that are cited in 
my In footnote 7 there is reference to a number 

of e,xpe? 

il 

Most of these appear to be plaintiffs' 

LeXP V«l 

ild that be correct? 

Yes. 2 believe most of what I cite in here 
are reports, as you can see, beginning with 

footbss$s#63, I believe. 

Again, these are plaintiffs' reports, 

i 

correct? 

A. That's correct. Yes. 

Q. I am talking about tobacco industry people 
whose depositions your staff identified from the tobacco 
industry. 

A. I don't recall as I sit here right now. 

Q. The only one I see besides Wakeham, who is 
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currently still with the industry, I believe is 


Townsend. 



Does that sound familiar to you? 


A. Yes. 


Q. Do you remember reading his deposition? 

A. I don't remember reading the entirety of 
thehd^po?ition. Typically when we work on these matters 


thePfTtaff would bring in depositions and we would look 
at pieces. 


JifegdP So you wouldn't read the whole thing? 

If it was an expert and I was replying 
spe ^^^cj lly to, like, Adam Jaffe, yes, I did. 

§ If it is somebody who is not an expert, 
send and Wakeham, you didn’t; is that the 
I am supposed to draw? 
n. That would be reasonable, yes. 


I Do you know if either — I believe they are 

^ors, but I am not sure — Dr. Wakeham or Dr. 

4 

sare still alive? 


A. I believe Dr. Wakeham may still be alive. 
Q. You don't know about Dr. Townsend? 

A. No, I don't. 

Q. Did you ever make any efforts to contact 


A. No. 


them? 
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A. Well, I don't recall specifically. It was 
quite some time ago, but basically explored some of the 

issues surrounding the development of types of 
cigarettes and some of the commercialization issues 
trying to bring it to market. 

Q. So the R & D people had knowledge about 
bringing cigarettes to market? 


A. Well, I don't believe that it was entirely 
jj^Lle. I believe it was some marketing people or 
l^ome folks that had some experience or exposure 


to sSmeof the marketing initiatives associated with 


intr ^|cin g new cigarettes. 

| Do you remember the general tenor of what 


they'told; you? 


""Yfc|g there a theme you took away from it? 

? At this point my understanding is blurred 

with ya|he# things that I have read or thought about, but 
cort. Minlajfel it was not necessarily easy. In fact, it was 
diff^^^^to come up with a new cigarette and 
simultaneously meet public health concerns and provide 
features that consumers were looking for. 

Q, Would it be fair to Bay you are not relying 
on any of those discussions as part of your report, this 


report? 


That would be correct. 
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there was deposition testimony available at least from 
Mr. Wakeham. I was also aware that he was very old, but 
I did not come to the conclusion that it would be 
essential for me to interview him face-to-face. 

Q, Let me ask you something about antitrust 
and how you usually operate: I assume you have seen an 

imoMB er a ntitrust conspiracy in the past, correct? 

^ What do you mean by "seen”? 

I'> 

Examined, studied. 

Yes. 

' j, "q.j Was that conspiracy formulated at the top 
¥5 of t^ljianagement structure? 

^ other words, were CEOs and presidents talking 

to e acbo ther? 

MR. EISZNER: Object to the form. Assumes 


therfujjupnly one conspiracy he has ever seen before. 


Incredibly unfair. 

MR. HOLDERNESS: Q. Just general. 

Well, one I have in mind right now was I 
believe orchestrated at senior levels. 


Q- 

How senior? 

A. 

Very senior. 

c. 

Presidents, 

A. 

Well, I have 


involved nation states. 
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A. I don't believe that the industry 
participated in any embargo that was economically 
meaningful. 

Q, That’s not quite the question I asked. 

Any kind of embargo? 

A. And this is as a result of collective 
actioji, not individual action? 

Correct. 

f 1 I believe there were voluntary codes with 
respe ^^ t^ advertising at one point that the industry 
may hpHljg&rticipated in. I am not 100 percent sure, 
but dep-*hSfing on how you define embargo — 

I will let you do that. 

— I wouldn't think of it as an embargo. 
Do you know if the tobacco industry ever 
beliefisLfcJiat it was participating in any sort of 
embargo? J 

lupig *®* EISZNER: Objection; vague. 

watoaycan answer. 

THE WITNESS: What do you mean by did the 
tobacco industry? 

You mean did any individual in the tobacco 
industry at any point in its entire history? 

Did you mean collectively? 

HR. HOLDERNESS: Q. Collectively. Do 
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you believe that individuals in the tobacco industry — 
let me rephrase. 

Do you know if individuals within the tobacco 
industry believed they were participating in a 
collective embargo at any time? 

A. On anything? 

^ Q. Or information. 

I don't know. If there is an embargo on 
trad^'^rr^uba, you know, to the extent the United States 
govemnme|j|. from time to time has promulgated embargoes 


withp^®§i industry probably has done its best to comply 
withNSl!l^, but I doubt it would have done it pursuant 


^to c&y,ective agreement. 

** Any other embargoes you can think of that 

peopi^'ijiHthe tobacco industry might have thought they . 


^participating in collectively? 

A. J Well, participating in collectively, you 


|ant to collective agreement? 


Correct. 


A. That is inconsistent with their individual 


interests? 


Q. No. I want to leave that off for now. 

A. As I sit here right now, I am not aware of 


anything that is economically meaningful. 

Q. How about that is not economically 
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1 

2 


3 




you. 

A. Well, without context, I am not sure it 
means much of anything. 

Q. That's why 1 put it into context. Define 
however you want to define it. 

A. I am not sure you did put it in context, 
not £ very rich context. 

Can you answer the question "yes" or "no"? 
Could I have the question back again, 

(Record read by the reporter.) 

MR. EISZNER: I am going to object on 
We are not offering him aB an expert on 
semantics. 

MR. HOLDERNESS: What is semiotics? 

MR. EISZNER: The study of language. 

THE WITNESS: Well, I believe the firms in 
endeavor to respond to the needs of 
multi|^J||^takeholders, which include shareholders, 
customers, employees and arguably the government. 

I believe if you ask me in the abstract what has 
been paramount in some general sense, obviously we are 
talking in a very general level, I think the industry 
has tried to advance the goals of those stakeholders 
simultaneously over the past 50 years. 
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revenue so it can satisfy its stakeholders? 


A. Closer. 


Q. Why closer? 

A. That's certainly not what I said. 



Q. That’s a paraphrase. I know it is not what 


you said. 
K A. 


No, it is not a paraphrase at all. 


r Q. How is it different? 

r*' 

Well, it didn't really recognize the 


mult^ 


stakeholders context. 


I tried. I apologize if I haven't. 

^ PU-i It doesn't really recognize very well the 
otiqii^pf balances and simultaneity. 


q7j I have no idea what that means, but I will 


move on 



Have you ever heard of the Frank Statement? 


F-r-a-n-k? 


Q. Did you review it? 

A. Yes. 

Q. Did you know that it said that — if I 
represented to you that the Frank Statement said we 
accept — "we" being the tobacco industry — an interest 
in people's health as the basic responsibility paramount 
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provide a "yes" or "no," feel free to fill in the 
context. 




20 


A. The context is the tobacco industry is not 
a not for profit organization. It is not a 
government-owned entity. It has to — in order to 
survive, it has to be profitable. 


I interpret a statement like that as speaking to 


for the industry in the context of its 



structure, its basic way of accessing 


resource^ in the society. Put differently, if it makes 
one ^y|gi^ive — well, it simply has to adopt a 
multllipi^ikeholder perspective or it can't survive. 


Let me ask it this way: What do you 

% I®/ 

^jeliov e;- si:4 more important to the tobacco industry, 
prof^P^r the health of its consumers? 

You know, 1 put forward a multi-stakeholder 
perspective because by its very nature it indicates that 
ther|‘are^goals that have to be pursued simultaneously, 
and |^^Li s the way the private sector works. 

3 am having trouble answering your question given 
that context. 


Would it be fair to say you can’t answer 


the question? 


Let me have it again. 

(Record read by the reporter.) 
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A. You know, there is no way, I think, of 
answering that absent metrics that enable comparisons to 
be made clearly. 

Health issues are very important to the industry, 
but it can't do it unless it has got positive cash 
flows. 



(Break taken.) 

b-^ I do this with some hesitation, but can you 


define*for me oligopoly? 


wher 



Oligopoly refers to a market circumstance 
actions and reactions of rivalrous firms in 


playi 


cond 


Jtetplace are interdependent. 

Q. Can you give an example of one? 


Sure. They are Coke and Pepsi, large 
Coke's actions in the marketplace are 
d in part by their anticipation of Pepsi’s 





reactions I So without communication of any overt kind 


ect kind, the actions of firms are 


dent. 


Q. Can an oligopoly include a conspiracy to 
act dependently? 

A. To act dependently? 


As I understand your definition of oligopoly, it 

was that the actions of one company affect the actions 
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has been correct, for the last 50 years? 

MR. HOLDERNESS: No. I want him to assume 
it is currently an oligopoly, is an oligopoly now and 
has been one for the past 50 years. 

Let me reask the question. 

0. At any point during the last 50 years was 
the ^tobacco industry not an oligopoly? 

I believe it would be a fair 
characterization to say the industry has been 
oligopolistic over the last 50 years in the United 
Stat 

In your report, paragraph 7 on page 2, on 
line — this is, I believe. Exhibit 2 — you 
irase "direct evidence of conspiratorial 




ibat do you mean by "direct evidence"? 

Page 2, what line? 

Paragraph 7, line 1. 
it would constitute direct evidence? 

A. Well, if you have in the evidence a clear 
admission of what is clearly anticompetitive conspiracy, 
that would be direct evidence. 

Q. And I take it from your report that you 
believe there is no direct evidence here? 

A. I believe that is a fair characterization, 
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1 

You reviewed Dr. Jaffe’s report, correct? 

2 

A. Yes. 

3 

Q. And you believe that you understood it all. 

jr \ 4 

correct, as much as you could understand it? 


You didn't necessarily agree with it? 



L "" ‘ 6 

A. With that caveat, yes. 

jiTa# 7 

s 0. I am not asking if you agreed. 


||^lfeat is your understanding of what reassurance 



mear|sy|fs |it is used on page 17 in Dr. Jaffe's report and 
thro l h # the report? 

Well, he is using the term here to refer to 
e to smokers, and it goes on to explain an 
,t tb keep alive a notion that half of cigarettes 
en proven — 

I am asking you what you took that he meant 


A.! I took that he meant that the — I believe 
..eging that the industry — 

Just the word reassurance, just the concept 
of reassurance. 

If that's what you were going to answer, I 
apologize. 

A. The concept of reassurance? 

Q. Yes. 

A. In the abstract you mean? 
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Q. Yes, in the abstract. 

A. In the abstract, I think it means, to 
reiterate, that you are going to have in a certain 
way — that the stated nature is the way you think it 


Q. How about in the context of the tobacco 
industry, how would you define the term, or could you 
def injure term? Let me ask you that first. 


Well, there are hundreds of potential 


contexts Jor reassurance pursuant to the tobacco 



pPfP®i You discuss reassurance in your report. 

^ 1 k e ^* eve 1 discussed the four prongs of 

ipr. s conspiracy. 

MR. EISZNER: While counsel is looking for 
that|||P^ll just represent I have no objection to not 


marking tlje Jaffe report. I want to confirm that is the 
Jafffrepprt as was submitted in this case. 

MR. HOLDERNESSj Thank you. 

MR. KRUGER: That is dated June 14, 2000, 
Jaffe report, 33 pages. 

MR. HOLDERNESS: Q. As I understand what 
you are saying in paragraph 73 of your report. Dr. 

Teece, is that reassurance by the tobacco industry would 

have had no effect; am I correct about that? 
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sources, tend to be given greater weight by most people 
and most institutions. 

Q. Let's me see if I can unpack that a little 

bit. 

I understood you to say that you didn't think 
that the tobacco industry could extend the controversy 
regarding whether or not smoking had adverse health 
ef fe 



A.] I believe that's basically correct. If 
ther§ is Controversy there, I believe the industry can 


highlight that controversy, but I think once a 
iy disappears and a new paradigm about smoking 
emerges, it is accepted, and I think the 
ability to significantly change that is 
rcumBcribed. 

By the fact that others disagree with them? 
A.1 Well, by the fact that the industry is one 
voice |ndsone of many. 

Do you think that the tobacco industry 
believed that extending the controversy was in their 
best interest? 

A. What do you mean by "extending the 
controversy"? 

Q. I am using your phrase. 

A. Well, 3 believe at various times the 
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K v 


industry believed that the evidence was not definitive, 
and I believe as a consequence of that it would make 
reference to that in various public statements. 

0- Did the industry stand to profit more if 

the evidence was not definitive? 

A. At this point it was not clear. 

I am sorry? 

I don’t know. My answer was it is by no 

I don't really know. 

If the evidence is definitive, is the 
to lose money? 

Is the industry likely to lose money? 

Or be less profitable? 

Is this a paribus-type question? 

It is just a question. 

By "paribus" I mean holding other things 


means 


mi 


iar. 



We will do it that way if you would like, 
hink it was that hard of a question. 

A. Can I have it back, please? 

(Record read by the reporter.) 

A. I assume you are striking lose money and 
focusing on less profitable; is that correct? 

Q. Sell fewer cigarettes. 

A. it is likely to sell less of fewer types of 
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1 

2 

3 


T \ ^ 



23 

24 

25 


l 


cigarettes, but it might sell more of other types of 
cigarettes. 

Q. What kind of cigarettes are those? 

A. Cigarettes that would be considered by a 
smoker as less carcinogenic or more safe. 

Q. You used a phrase earlier which seemed to 
be k^id of a term of art to you, and I want to make sure 
I unP^rBtbod exactly what it meant. 

5 J:hink you used it several timeB, and if you 
apologize, but you used the phraBe I think 
»nt with their collective interest, 
ptew do you define that? 

*A. I don't believe I said it on the transcript 



i thought you had. I jotted it down aB 
someiliingjl didn’t understand exactly what you were 

talk i-ng.v,ab out . 

! . 

Well, 3 think perhaps we were discussing 

the whole concept of conspiracy. 

Q. I believe that's correct. 

A. The general point I would make is 
sometimes — well, the conspiracy has to involve 
individuals or organizations doing things collectively 
that are inconsistent with their self-interest. In 
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other words, you can get an outcome, and this is very 
much part of our oligopoly theory, that looks similar 
to — looks to a collusive outcome which follows simply 
from individual parties considering their own individual 
interests. But if they are confronting similar costs 
circumstances, similar regulatory circumstances, similar 
legal circumstances, their behavior may be similar or 
may ||ppi|-allel. 

There would be no conspiracy? 

A.] And there need not be a conspiracy. 

But there could be a conspiracy? 

And there could be a conspiracy, and there 
conspiracy that has no effect, which in this 
economist one would question its rationality, 
the first place, the industry would get to the 
j&lthout the conspiracy. It really wouldn’t make 
a lot oF"|ense to add on the baggage and the legal 
liabilityito get to a certain point where individual 
firm^r|u||iuing their own individual actions would get to 
that Bame point anyway. 

Q. Do companies always act that rationally? 

In other words, some companies might, in your 
rational world, reach the Bame point that they do by 
entering into a conspiracy, correct, and then they would 
go ahead and enter into that conspiracy because it 


:oule 


:ase 


outc 
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24 

25 


sounded better to them at the time? 

A. You are raising a complex question about 
organizational behavior. 

Q. I apologize. 

A. I believe that firms certainly in the 

long-run act rationally otherwise they go out of 
business. That's not to say from time to time, with the 
benei^^Sf hindsight, that they don't make mistakes, but 
I befi-esvelfor profit companies are purposeful in their 
interactions and are fully and purposefully rational. 

But I take it by your answer that a 
ompany can make a mistake in hindsight and 
> a conspiracy that they normally didn't have 


It is certainly conceivable a company can 
make SOni&take. I think it is inconceivable that they 
can m|ake <i|mistake, have that mistake be sustained over 
50 ye iarSj .a nd have multiple generations of managers 
in the process. 

Q. Why is that? 

A. Well, because of a number of things. One 
stupid action by an individual manager usually gets 
corrected. 

Q. But only stupid if they get caught? 

A. No. I think we are talking a little bit 
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cross-purposes here. 

I understood the question to be why don't 
firms — why would firms collude when the collusion 
wouldn’t add any benefits because individual actions 
would get you to the same point. I recognize that is a 
theoretical matter. They might conceivably make a 
mistake and engage in collusive activity when in fact 
the sfiified outcome is achieved anyway through the 


individual- action of individual companies. 

’ I.^hought what we were discussing here is your 
gues^ps^l which is, why do I think it implausible that 


BUChP 



mult 



rcumstance could exist over a long period of 
p/as explaining I believe it is implausible 
|ere are multiple — over time certainly 
irhecks on the decision making of managers. 

One of the checks — I follow you. 1 


thought orie of the checks was people who make mistakes 
don'C endjup being managers for very long, 
wi&fca I have got that wrong — 

A. That's certainly one consequence, one 
possible consequence. Another one is it simply gets 
corrected, but it is unlikely that a mistake of the 
magnitude that we are discussing here could exist for 
weeks, let alone months, let alone years. 

0. Do you think that the tobacco companies 


Combi & Gretnlty, Inc-, A Ltgalink Company <415j 359-2040 


http://legacy.library.ucsf.ecBdiifll^ctjlpi)jO)ip*sltv.industrydocuments.ucsf.edu/docs/jxgl0001 


52434 6066 








David J. Teece, Ph.D. 4-5-01 



A. When you say "all they knew," I mean, no 
organization can conceivably disclose all they know. 

Q. I am not saying that they should, just 
about smoking and health. 

A. Well, to make sure I understand your 
question, if you have got a research project that is 
midstream, there is an indication there are no findings. 


K 


The 

disc| 

? 

j 

know | 


ton about does the industry or did the industry 

Everything that it knew — 

| 

) If it is midstream, they probably don’t 


^yes 


fash 


First of all, you can’t answer it "yes" or 


They probably have some idea. 

Basically you can’t answer the question 
|no," is that correct? 

I think I can answer it in the following 
don’t believe any — 

no," right? 

Not without a qualifier. 

Q. That’s fine. Go ahead and add your 
qualifier now. 

A. The answer iB no, but nor could an 
organization conceivably disclose everything that it 
knows. An organization is extraordinarily complex. Not 
only would it be as a practical matter impossible, but 
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it would also probably create confusion and would be 
arguably inconsistent with the antitrust laws if you 
disclosed everything you knew about pricing or new 
product launches. 

Q. Related to smoking and health, was it 
because the companies are too big? 


A. No. It is because organizations are very 


You are assuming that somehow or rather there 



is as frlef, be it physical or electronic, which has 


knovrj^epl about smoking and health. The question is 
whetllSii^u just press the button and distribute that 
info^f€il)n on the internet. I think that's the 


^ou have in your mind. 

|ir question suggests that -- I am suggesting 
liizationB are structured very differently. 

■4 t is very complex. Even organizations 



Know! 


frequently don't know what they know. 


Do you think that tobacco companies publish 

n in some form or another that was 


inconsistent with their internal knowledge on issues 
related to smoking and health? 

A. Once again, you are talking about knowledge 
as being monolithic. I don't believe that knowledge is 
monolithic. Certainly in the corporate world it is not, 
nor is it in the scientific world. 
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AIbo, in organizations different individuals can 
have different beliefs. 

With that background, can you reframe your 



question? 


Let me see if I can give you an example. 



I believe it is 1994. CEOs of most of the major 
tobacco industry — I am sorry -- most of the major 
comp||p(i.^P:went before Congress. 
f'-.-sjAre you aware of that? 


And they are asked — actually, I suppose 
ibcommittee before Congress, to be more 
jl but they are asked whether or not Bmoking is 
jj and in one form or another they all say no. 
ithat consistent in your belief, and that’s 
sample — is that statement consistent with the 


internal knowledge of the company? 

I A.ji I am not sure I can answer that. I do know 
the i fc aaLa U def initlon of addictive is something that has 
been a moving target, so I don’t think I can answer that 



question. 


Fair enough. If you can’t answer it, you 


can’t answer it. 


Let me try to ask it this way: If I wanted to 
find out what a company knew on a particular subject. 
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what's the best way to do that? 

A. Who are you? Are you the government or are 
you an individual? 



Q. Just me an individual. 


A. And are we talking about proprietary 


information? 



Q. No, information they promised to disclose. 


That they promised to disclose? 


How can you best find out that information? 


Sure. 



I guess you would start by making inquiries 




company. 


Can I rely on newspaper articles? 

Can you rely on newspapers articles? 
yes. Sometimes no. 

Direct quotes in newspaper articles. 


reputably newspapers, say the Wall Street Journal? 
wJliUI By who? 

Q. By executives. 

A. Can you as an individual rely on that? 

Q. What the company knows or doesn't know — 
let me rephrase — just what the company knows. 

A. I suppose there are two elements to that. 
One is, is it being reported faithfully, and secondly. 
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Q. In general terras — I don’t want to get 
into epecifics yet, in general terms, how would you 
define the phrase gentlemen's agreement? 

A. Well, I think it has -- potentially has 
multiple meanings, I think used loosely it refers to an 
understanding that exists among a group of individuals 
that related to expected future behavior. 

A promise? 

1 am not sure I would make it that strong 

necessarily. 

-CiSS 

You said that was using the term loosely, 
you think of any other definition you can 
that term? 

Well, I have a specific understanding of 
jreement is in the law and economics, but I 
the term gentlemen's agreement iB used it has 
a much scoter notion of an agreement than maybe what the 
legal or £he economic definition of an agreement is. 

l— jfH Again, the general term, without getting 

into specifics, can a gentlemen's agreement form the 
basis of a conspiracy? 

A. General terms? 

Q. Yes. 

A. I believe that in theory, yes, it can lead 

to the initiation of a conspiracy, but I don't believe 


'att 
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irffS 


I 


7 


without more that it can lead to the sustainability of 

collusion. 



jS** 20 


Q. why? 

A. Well, because in a complex dynamic world 

where there is change, any type of agreement has to be 
constantly interpreted and reinterpreted for the change 
in circumstances, and absent some structure behind the 
aqr eeai i^ and apparatus to monitor and enforce it, it 


j/Sf because of the self-interest of the parties. 
^ Let me Bee if I can bring that out of the 




thiBi 



r a little bit. I apologize having to do 


ntered into a gentlemen's agreement with my 


ill^^houldn ’ t trust him? 

Pardon me? 

MSaww wwj itB 

I shouldn't trust him; is that kind of what 


you OTTaying? 



^jAy No. I think that the problem is you have 
sort of naive or simple-minded notions about conspiracy 
or at least your example indicates that we are talking 
about the context of the tobacco industry, complex 
organization, many dynamic elements. 

Q. I understand. I am not there yet. 

A. Fair enough. 
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Q. I am just talking about theory. 

What your example says to me, I think what you 
have said is a gentlemen's agreement in theory can be at 
the initiation of a conspiracy but it haB to have 
Bustainability of collusion? 


A. Right. 




And i guess to paraphrase what you are 


sayijlff, there is no honor among thieves? 

F , ^ 

No. There is certainly an element of that 
in whafc Jfclsaid. but I was certainly talking about the — 
suppJllPflu have a gentlemen's agreement with your 


partheiijB <|t Brobeck and then there are changed 
^ircmgptances. You have to interpret what the agreement 


of wril 


Shis changed circumstance, and absent the kind 
i agreement that Brobeck could well write, it 


is lfUsTjrlthat the gentlemen's agreement would come 


thou 


That's true in every single agreement 


rect? 


A. well — 


Changed circumstances affect every single 


agreement? 


A. But I think what is different is in a 
comprehensive legal agreement — let’s talk a long-term 
contract will typically have a bunch of contingencies 
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that specify and also possibilities for making 
adjustments of some kind to ensure the sustainability of 
the agreement. It wouldn't have a chance of lasting 50 
years. 

Q. I am going to take your invitation and take 
it out to the tobacco industry. 

Am I correct in interpreting your report to 
con KfiiPthat there never was a gentlemen' s agreement as 
by Professor Jaffe7 

As described by Professor jaffe — 

Well, let’s go specifically to Professor 



MR. EXSZMER: I assert an objection that it 

ofc may answer. 

THE WITNESS! FirBt of all, he begins by 
saying a Conspiracy to suppress fundamental competition 


rela^ jjj^is o smoking and health. As I point out in my 
repois is not clear what fundamental competition 
is. It is not a term of art in economics. It is a 
subjective term of art. 

He talks about the — 

MR. HOLDERNESS: Q. This is a 
gentlemen’s agreement where you are looking? 

A. He is making reference here on page 13 to 
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the Plaza Hotel meeting. I don't think he refers to it 
as a gentlemen's agreement. 

Q. All right. Let me back off. 

Have you heard of the term gentlemen's agreement 
in the context of the tobacco industry? 

A. I believe there is at least one document 
that, uses those words. 

Do you know what that document is? 
r^A.^ It may have been a record or it may be 
found I believe in a record made by some visiting 
execjiiJiii from the United Kingdom who were reporting 
|they thought the circumstances were in the 
ites. I am not 100 percent sure, but that may 
lerence. 

And you are aware of just one document 
[Egrences a gentlemen's agreement? 

I believe there is at least one. 

But you can't recall what the other ones 

are? 

A. Hot as I Bit here right now. 

Q. I want you to look at Professor Jaffe’s 

report, page 23, section B. 

DoeB thiB refresh your recollection about the 
origin of the phrase in the tobacco industry or at least 
in the tobacco litigation, gentlemen's agreement? 



pe o 


whic 





88 


Cnabi & Grmkjr, Inc., A LrgaUsk Ccnpanj (415) J59-2M0 


http://legacy.library.ucsf.edQttiu^teqBRp§C^|®Blfw. industrydocuments.ucsf.edu/docs/jxgl0001 


52434 6077 






David J. Teece, Ph.D. 4-S-OI 



individuals that in fact there was a gentlemen's 
agreement. 

Q. Do you think there was such a momentary 
understanding? 

A. I don't know for sure. 

Q. Do you have an opinion one way or another 
having reviewed tobacco industry documents, depositions, 
and i|#efything you have reviewed in preparation for 


your report? 

My opinion is I don't know for sure if 
It didn't have any economic significance. 
Let me see if I can rephrase that question. 


doOfthink you answered the question I was trying to 


^Having done all the research you have done in 
prep4i&fci4n for writing your report and delivering your 
opinion, c|o you think an agreement, a gentlemen’s 
agreement.* was ever reached? 


MR. EISZNER: Objection: Argumentative. 
Asked and answered. 

You may answer. 

THE WITNESS: I think you are referring to 
earlier was there ever a moment when it existed? I 
testified that I didn't know for sure, but if it did, it 
didn't have any economic significance. 
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relf 


partij 




A. No. 

Q. You don't know? 

A. Correct. 

Q. Does the phrase free choice defense mean 

anything to you? 

A. No. 

^ Q. Have you ever heard that term used in 

SrTto the tobacco industry? 

I am not sure I have heard those three 
ila^r words in that order. 

You can mix them up if you would like, 
re you heard the term defense of free choice? 
.A. 1 Not as a legal doctrine, no. 

^ Do you have any awareness that — do you 
knowledge that the tobacco industry used as one 
of ipKde|enses the concept of free choice, smokers’ 
free^cho^e specifically? 

^ When you say "defense," in what context, 
are the word — 

Q. Factual defense, they could choose not to 

smoke. 

A. By "factual defense" you are talking about 
in the context of litigation? 

Q. Correct. 

A. The question is, an I aware that the 


have' 
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industry used that legal defense? 

Q. Correct. 

A. No, I am not aware of that. 

Q. If I represented to you that it did, the 
industry did use that defense, would it surprise you? 
MR. EISZNER: Objection. 

THE WITNESS: I am not sure I understand 
ontours of the defense, it being primarily a 


MR. HOLDERNESS: Q. What's your 
of addiction, your personal definition? 

I am not sure I have one. I never sat down 
r to construct one. 

Did you use the term in your report? 

I think I might have made reference to it. 


Q. when writing your report, what did you mean 

by ilf ^ 

n used in your report, what did you mean by 

it? 

Perhaps we can find the reference. 

A. Page 12 I make reference to the Readers 
Digest Consumer Reports discussing the smoking habit and 
questions of addiction. 

Q. That's a term that is used in the Readers 
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Digest Consumers Reports? 

A. There are quite a number of those articles. 
I don’t recall a3 I sit here right now, but I thought 
there was some discussion of that, but I may be wrong. 

0. What's your understanding of the term 
addiction as used here? 

A. Well, in a loose sense referring to the 
que^tifon of whether or not free will is sufficient to 
break ""the| habit or whether it requires medical or other 
form&jspfa^intervention to do so. 

Let me see if I understand your definition 

Lon. 

If'you can break the habit by simple force of 
you are not addicted? 
i? No? 

Can I have the question again? 

J (Record read by the reporter.) 

F 

Well, I am not sure I have an independent 
I mean, I am aware of various definitions 
that are out there. In fact, on page 21 I make 
reference to the Surgeon General describing cigarettes 
as being a habit rather than addictive and pointing out 
that, you know, at least historically addiction was 
defined somewhat more narrowly to include intoxication. 

Q. I just want to make sure we are on the same 


Sfre 




defii 
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T"' \ 


page here because I am sure addiction ia going to come 
up in the course of conversation this afternoon. 

Am I supposed to assume addiction means if you 
exercise free will and quit, that’s not addicted, or am 
I supposed to assume you have a Surgeon General's 
definition in mind when you use the term? 



I need to know how you use the term. 


In a lay sense when I use it, close to your 
form| o^dtescription, namely that if is somebody through 


the exe rcise of free will, you can break the habit, I 
woulpMiii call that addiction. 

So smoking in that sense is not addictive 


?eca&ae people use free will to quit? 



In that sense, that would be correct. 
And that’s your belief? 

I believe we were talking about a 


definition, not a belief. 


I am applying your definition to your 


.iSwiwi; 2 Q 



belie 


What do you think? 

A. Well, I am not a medical expert. 


Q. I understand that, just your personal 


beliefs. 


Is smoking addictive? 

A. In the sense that I defined it loosely, I 
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don't believe it ia. 


It is? 


7 " \ 


A. I don't believe it ia. 

Q. Do you know if any of the tobacco companies 
have admitted now that smoking is addictive? 

A. Under what definition? 

k Q. The use of the word addictive; has any 
toba|||iH§l>mpany said today or has any tobacco company 
admitted that smoking is addictive? 


I believe by definition it is perhaps a 
norepdSsin definition of where the term has migrated to 
Ln 1 believe they have, but I don't think 

In a 'JIbstiantive Bense that they believe in the sense 


test! 



e defined addiction, I don't believe I 
in that sense that tobacco is addictive. But 
, I am not a medical expert. 


congi 

whett 


k Q. ^ You said that you remember the 1994 
re sal on a1 hearings and the question there about 
t tiMa&aaBl not tobacco or smoking was addictive. 


correct? You remember that? 


A. Yes. 


Q. And the response there of the tobacco 
executives was no, it iB not addictive? 

A. I believe there waB considerable testimony 
on the record with respect to what they thought 
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addiction to be, and they answered in terms of what they 
thought addiction — excuse me — they answered in terms 
of the way they traditionally thought about addiction. 

Q. And they said that it wasn’t addictive? 

A. I believe that's the case, yes. 

Q. Now I understand, X think you understand as 
Borne of the industry — some of the companies in 
ry are admitting that smoking is addictive, 

■, weaving aside definitions for a minute? 

A*s§ That may be correct, yes. 

But what you are telling me is that nothing 
d in terms of the effects or what they are 
ng! it is just that the definition has changed? 

I am telling you a number of things. One, 
Xpert in this area. It is primarily a medical 

Tw<|, I understand that the definition as used by 
fiometpeople at least haB migrated over time and that, 

I am not sure precisely what any admission or 
lack thereof with respect to addiction means in the 
current definition. 

0. Let me ask you this: Is the concept of 
addiction and what people say about addiction irrelevant 
to your report? 

A. I wouldn't say it is irrelevant. After 
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Q. Let roe begin by this question: Do you 
believe that somebody who is addicted to a substance has 
the same rational thought process about that substance 
that someone not addicted to that substance has? 

A. Are you making a distinction between full 
processes and thought processes and biological 
processes? 

Thought process, the ability to think about 
thatr eubS tance, and 1 will give you an example, if you 


want^ 

Please give me the example. 

Let's take something as horrible as heroin, 

oin addicts people. 

and I would both agree with that, I think? 
Yes. 

Unfortunately some people use it. 
ou think the people who use heroin, their 
rocesses about heroin are the same as yours and 

MR. EISZNER: Objection: Competence. 

You may answer. 

THE WITNESS: I mean, it is not an area of 
my expertise. I think clearly there might be 
significant behavioral differences between heroin 
addicts and you and I, but in terms of thought 
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processes, I am not entirely sure — that involves 
something between cognition and behavior. I don't have 
the expertise to do that. 

MR. HOLDERNESS: Fair enough. 

0. Do you believe an addict can be reassured 
about a substance in a way that a non-addict cannot? 

MR. EISZNER: Objection: Competence, 
may answer. 

I | THE WITNESS: I don’t have any expertise on 

that^Si#- 

MR. HOLDERNESS: Q. The topic of 
e comes up in Professor Jaffe's report. That 
ething you are thinking about at all? 

It is not something that — 

Pardon me. 

is not part of your analysis of reassurance in 
the Jaffe ^report? 

A,j I think you are reading a lot more — I 
know ass4s«gre reading a lot more into the Jaffe report 
with respect to reassurance than I did. I felt I had an 
adequate understanding of what he meant, but I may not 
have. Certainly at the level I understood it, I believe 
it was something that I could appreciate enough to 
analyze in the total context of conspiracy. 

Q. Let's take a hypothetical. 
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MR. HOLDERNESS: Q. Is that a tobacco 
company admission or Surgeon General's warning? 

A. It is a Surgeon General's warning carried 
by the product that is made by the industry. 

Q. So it is your position that the warning 
which has appeared since — do you know the year? 

^ A. Well, it has change over time. I think it 

was 

f" 

I think '72 for the lung cancer warning. 

S@r rect ' <72? 

N MR. EISZNER: It is in the early ’70s. 

MR. HOLDERNESS: Q. In the early ‘70s the 
General's warnings first appeared on cigarettes, 
take that representation as true. Let's 
? is true for the moment. 
iit your position that that warning is an 
admit Jby the industry that smoking causes cancer? 

No, it is not my position, although I do 
point lat the industry is the carrier of the 

information. It may be perceived by some consumers, 
since they may not know whether the label on there is a 
voluntary act or whether it is a regulated requirement, 
it may be perceived by some consumers as being a 
statement by the industry. 

Q. Are you aware of any instances in which the 
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recall that the tobacco — or a company within the 
tobacco industry has admitted that smoking causes 
cancer; am I right about that? 

A. Yes. 

Q. You seem to remember that happened you 

think within the last five years? 


A.j I think so, yes. 

Q.' And what I am looking for is some sort of 


contjgxlt’iii which we could go and figure out when you 


thini 


admission took place. 


®SS^you think it was a congressional hearing? 
|Do'you think it was a trial? 


|Do you think that it was some other event that 
f^flbint to me that we can use to pinpoint it? 

A. I think it waB a congressional hearing, but 


I amfwetribsolutely sure, 
t Q.J Fair enough. 


|you know if the tobacco industry has ever 


that smoking caused cancer in a specific 


individual? 


A. NO. 


Q. You don't know that they did or haven't 


done it? 


A. I don't know if they — I don't know one 


way or the other. 
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trying find out is whether or not your report concludes 
that there has been no suppression of information. 

A. My report merely concludes that there has 
been no suppression of information pursuant to a joint 
agreement. 

Q. what you are saying, there could be 
suppression of information that wasn't pursuant to a 


j oin|p* greement? 


I believe that's consistent with what I 


saidIRelieve that's consistent with what I said, 


j.t is not 100 percent clear what the term 

; 

Lon" means in this context. 


If you are asking me if that waB the case, that 


hing that was known inside the company was 




knowr 


»ide the company or was disseminated into the 


publfsfcdeaiain, I would agree with that. 

Q.J What's your belief of suppression of 


infoj^nafcidn as it is used in your report? 


*;d I say that right? 


A. Pardon me? 

Q. What's your belief of the meaning of 

suppression of information as that term is used in your 


report? 


Suppression of scientific findings about 


the relationship between cigarettes and human health. 
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Q. Did individual companies do that? 

A. 1 don’t think they disseminated into the 
public domain absolutely everything that they knew at 


all times. 



2 0 


Q. Can you think of key facts that they — or 
key concepts that they did not disseminate? 

What do you have in mind when you say they didn't 


H^i Simply that as we discussed this morning 
there^is |jll kinds of information that they don't put in 
the domain and maybe there are multiple reasons 

for tfKipPI One is it could be information that is 
lelatSif : *iib work in progress. It could be information 


^|hat necessarily reliable. There is lots of 

infoAff^fb inside companies, and, of course, most of it 
Rt,ayHirf p^jd e companies and never gets into the public 
domain. 1 


I understand that. 


itawf if you have a conspiracy to suppress 
information, which you don't find, correct? 

A. Correct. 

Q. — are we talking about there is no 

conspiracy to suppress the kind of information you have 
just described? 

MR. EISZNER; Objections Vague. 
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A. By that definition, yes. 

Q. And that's your definition? 

A. It is a definition that I just gave. It is 
not the only definition. 

Q. What definition are you talking about on 
page 2 of your report in italicized? 

Page 2 of my report, I believe I am making 
ice to the plaintiffs* allegations. 

And you are concluding that there is no 
cons |y to suppress information. I just want to make 
ire talking apples and apples here. We are 
:nd and around. 


What do you mean by suppression of information? 



The information that we are talking about 
formation that the plaintiffs made reference 
about the health dangers of smoking, 
including|addiction. 

Let's use that as the definition, 
any company guilty of suppressing that 
information, to your knowledge? 

A. Well, you use the term "guilty." It is not 
my understanding that every company has an obligation 
under the law to disclose absolutely everything that 
exists inside the company. That's why I am having 

trouble with your question. You seem to imply that they 
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do, and while I am not a lawyer, I would be 
extraordinarily surprised if that's the correct legal 

reading. 

0. Don’t you think the tobacco companies ever 
undertook the responsibility or the duty to disclose 
what they know about smoking and health? 

Is that what I am supposed to understand from 
youd ist response? 

No. 

So they did undertake the duty, one way or 


They certainly undertook to both sponsor a 
amount of research outside the company as 
do a considerable amount of research inside 

y- 

^ Do you think that they undertook the duty 
jb what they knew about smoking and health? 

Can you define what you mean by "duty"? 

Do you think that they promised the public 



to di 


Q 20 

they would 

# , 

21 

health? 

22 

A. 



23 

would? 

24 

Q. 

25 

A. 


Comb* 4k Gr*eniry« Inc. 


Do I think they promised the public they 


Ves. 


Making reference to the Frank Statement? 
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MR. EISZNER: Objection; Foundation. 

You may answer. 

THE WITNESS; The terms complete and 
authenticated obviously are complex words that could 
conceivably have multiple meanings in the context of our 
discussion earlier. I don't necessarily believe that 
ear ^findings from research, for instance, necessarily 
supppi?t ihlly supported -- it is not clear to me that 

r .'1 

the aifclbsure of that information was meant by that 


stat 
stat 
therf 
Ion 


but I don’t know what was meant by that 
|because I didn't make it myself and X wasn't 
Jell it was said. I don't know who said it, and I 


now the context in which it was said. 



MR. HOLDERNESS: Q. Let's see if X can 
under&feapa what you are talking about. 

are telling me you don’t have an opinion 
about wheth er or not anyone suppressed smoking and 
hea r mat ion ? 

it is not something that I am necessarily 
here to spend a lot of time on in the context of the 
conspiracy. The conspiracy goes to the question is 
there a differential amount of disclosure, whatever the 
level is, of suppression or disclosures. 

Let's agree this suppression in the way we have 
defined it, it goes on every day in the world because 
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companies don't disseminate everything that is out 
there. What I am focused on, is there a differential in 
terms of the amount of dissemination, or its converse, 
which is suppression, as a consequence of conspiracy. I 
haven't seen any evidence that there is a differential, 
or put differently, whatever amount that is out there is 
confei^steijt with the individual actions of the individual 
com^fnies and with their individual incentives. 

iknow you are frustrated, but it is simply that 
Ihink you really understand what both I or 
Jaffe are saying. 

Q.* I disagree with that. 

38 it your opinion that all the tobacco companies 
:e the information that you expect them to 
:e7 

Following their own individual interest? 

I am not talking about conspiracies. I am 
lg about group action disseminating, what you 
»ct them to disseminate. 

A. Given the regulatory and legal environments 
that they are in, I see no way of saying that they 
didn't. 

0. Nobody disseminated more than they were 
supposed to, and nobody disseminated less than they were 
supposed to? 
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A, You are using the words "supposed to." 

Q. Given the world in which they live in is 


the phrase you used. 

A. Right, but the context is given the world 
they live in, it is a multiple stakeholder environment 
where they also endeavor to survive and stay in 
busiMtss .< 


Q. Ib that a "yes" or "no"? 


(Record read by the reporter.) 


I am going to — I am getting uncomfortable 
withfxneword "supposed to." To an economist, one looks 
at w^^djjes one do given one's incentives, given the 
^ark^glace, given the legal environment and given the 


regu^ator^ environment. 

Let me use that definition, 
f" 15Tven those factors, nobody disseminated more, 
nobod y..di<^ seminated less than you would expect given 


I haven't — 1 don't hove a specific answer 
to that because I don’t need to answer the question 
about conspiracy. 1 do believe it is the case that no 
one has disseminated less pursuant to a conspiracy. 

Q. That's all I am getting at. All I am 
getting at is whether or not you formed an opinion 
whether or not people disseminated less than you could 
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expect them to, any one person, absent a conspiracy. 
A. Can I have that again, please? 

(Record read by the reporter.) 

Q. I am sorry. Let me rephrase that. 

1 don't mean person. I mean any one tobacco 


company. 

% Did any one tobacco company absent a conspiracy 
disspiiflite more or less than you would expect them to 
as apfi -^orec^ioini st? 

^Ags I believe as an economist that what they 
disclosed is consistent with their own individual 
intel«l|lli| given the multiple stakeholders context in 

are operating and given the legal environment 


occupy. 

No one disseminated more, no company 
ted more than you would expect them to? 

I I don't see anything which suggests that it 




is eH^ffsrent from what their own individual 
rati^p^s^elf-interest would suggest given the multiple 
stakeholder context. 

Q. That’s a "no" or "yes"? 

A. Let me have the question back. 

Q. Did anyone disseminate more — any 
company — any tobacco company disseminate more than you 
would expect them to as an economist? 
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A. To the extent to which — 

Q. "Yes" or "no," please. 

A. No, I don't think, so. Recognizing, though, 
that it is hard to quantify what the optimal amount is. 
You seem to be asking a question which requires 
stipulation of the optimal amount of disclosure, and I 
can'b-tell you precisely what that is, nor do I believe 


theriT is a metric by which you can easily measure it. 


comp# 


Did anyone disseminate less about — any 
Lsseminate less than you would expect them to 


as ah economist? 

• 1a. i Within the precision that economists can 


ringH^no, I don’t believe — I believe what you see is 
with self-interest — with individual 


self-in|j»peBt given the multiple stakeholder context and 
the regulatory and legal environment. 

It is your belief that economics can be 
used IlifeKSwiasure in this instance how much information 
you ifeftflNexpect a company to disseminate? 

A. No. You have obviously misunderstood my 


answer. 


Q. I have, totally. 

A. Yes, you have because all you have to 
figure out is whether there is a differential, so I do. 
Q. Differential between what and what? 
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Let me ask you this question: Is avoidance of 
liability in a tort system in a company’s self-interest? 
A. Yes. 

Q. So if they admit internally that smoking 

causes cancer and it can be readily — take that as an 
assumption, if they admit that internally, not 
disclosing that information is in their self-interest? 

P' A. I don’t know the workings of the tort law 

f"' 

syfip^Hg^ I Dust don’t know the answer to that. 

No opinion one way or another? 

P If. I don’t know how the legal system works in 

tha ^ J f e^ jrd. 

^§1 Q. Let's take LECG as an example. This is 
purely a hypothetical, just to put some meat on some 
bones^^ere. 

^ has an internal document that says we have 

comp^^^l fraud. 

If we are going to use a hypothetical, 
may^P^^can use Brobeck. 

Q. Let's use Shook, Hardy. 

MR. EISZNER: It is totally implausible. 

MR. HOLDERNESS: Q. Let's say Company A. 
Company A has a document that says we have committed 
fraud. 

Okay? 
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A. Okay. 

Q. Is it in the company's best interest not to 
disseminate that document? 

Is it in Company A’s best interest not to? 

I don’t think it is a tough question, I think we 
all know the answer to this one. 

A., Can I have the question again, please? 

You have a document that says you committed 
it says on the front of it we have committed 


Correct. 

And it is not a joke? 

Not a joke. 

How does one know that we committed fraud? 
A fr< being committed or has a general counsel — 

We conducted an internal investigation and 
dete that we committed fraud. 

Okay. 

Is it in Company A's interest for that 

document not to be disseminated. 

A. Well, probably not. It all depends on 

whether or not the fraud is — we are not talking about 
ethics now. We are just talking about self-interest, 
right? 

Q. Just self-interest. 
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A. It would depend on so many things. It 
would depend on whether or not there was going to be — 
it was going to come to the surface anyway. 

Setting ethics to one side, it is a pure 
pecuniary matter. It depends on many different factors. 

Q. So you couldn't determine from that 
instance one way or another given the hypothetical that 
we discussed whether or not that's in the company's 



efest not to disseminate? 



It would depend on many things, including 
ailities of detection. It is a pure pecuniary 
jr instance, if someone discovers that they may 


lave .^fringed someone's patent. 

iMljpl Let's leave aside the idea of later 


dissemination. 


p£~fa^it better or worse for the company for that 
document fo be disseminated regardless of what — 


uJU An economist can't answer that question as 
a pu|||gtg![g|uniary matter because it depends on the 
probabilities of detection, a pure matter of arithmetic. 

Q. You are telling me a document in which the 
company admits fraud — what you are telling me is you 
can't determine whether or not that's good or bad for 
the company to disseminate? 

A. That's not what I am telling you. 
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Q. Is it good or bad for the company to 
disseminate? 

A. You are using good or bad. 

Q. I am sorry. 

A. Purely a pecuniary monetary issue and 

nothing more. 

hv v Q. < Do you think it is likely to be in the 

company’s best interest not to disseminate that 

r ^ 

docu%gptJs? 

J 

What is the context now? 
re is the hypothetical? 

re we introducing ethical questions, individual 
espqP^ibility, collective responsibility, or just 
purely the arithmetic. 

" 6^ The arithmetic. 

pTi I can't give you the answer without — it 
is a ^ur&Jnathematical calculation. It depends on the 
probabilities of detection. 

Isn't the only issue whether or not the 
probability of detection is 100 percent? 

A. No, not at all. It also depends on the 
costs of disclosure or the penalties, whatever. 

MR. EISZNER: Are we shifting gears? Let's 

take a break. 

(Break taken.) 
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MR. HOLDERNESS: Q. To your knowledge, 
did the tobacco industry ever try to market some 
cigarettes that were safer than others? 

A. Yes. 

Q. When wsb that? 

A. Well, 1 think throughout the history of the 


indu£ 


; beginning in the '50s and '60s, there were 


efforts to reduce the amount of tar and nicotine in 

fVi 

cigarettes^. and then there were subsequently other 
init^^j^s such as Eclipse and Premier, Accord, 
Sara|o^aTj There were a number of different products 
hat developed, and efforts were made to introduce 

;hem.#§fthe markets with varying levels of success. 

Q.j Do you have any opinion as to why tobacco 
compj ^i^started doing that in the '50s? 

A. - Yes. 

What's that opinion? 

I believe it was Dr. Wynder or some other 
respetCftWes authority made a statement that it would be 
good to reduce the amount of tar in cigarettes. 



effect? 


The amount of tar was linked to a health 

A. Yes. 

Q. What health effect? 

A. It may not have been just one. I don't 
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remember the specifics, but it was basically considered 
to be a positive move from a health point of view. 

Q. Did it have anything to do with cancer, to 
your knowledge? 

A. I don't recall specifically. 

Q. That fact doesn't play one way or another 
into^your report? 

I^whfen I say "that fact," I mean the reasons for — 
stri|gJEh^t. 

lessened health effects of low tar 
is that relevant to your report at all? 

The lessened health effects or the 
larti&ulaf health effects? 

The lessened health effects. 

Which way are you measuring health? 

How about the particular health effects? 

A.j Well, as I said before, I believe that 
auth<jm^^|ive third parties were recommending reduction 
of nicotine as being beneficial to the health of 





the smoker. 

0. Are you familiar with the concept of 
compensation? 

A. Yes. Well, in a layman's sense, I am not 
familiar with it. 

0. When I say "compensation," I mean in the 
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A. Just fundamentally a public relations 


organization. 


Q. Comprised of? 

A. Tobacco companies in the United States, not 


F 


all of them, but most of them. 


Major ones? 


A. Most of them, yes. 

Who is not included? 

; "TA.i I believe there was one of the firms — one 


*V 2 

J 13 



rger firms that was not included, many of the 


are not. 


Was Liggett a member? 

I am not sure. 1 don't think so. 



How about Reynolds? 

I believe Reynolds was. 
Philip Morris? 


I believe so. 


Lorillard? 


I believe so. 


Q. Brown & Williamson? 


A. I believe so. 


Q. Do you know what percentage of the market 
those last four had this past year? 

A. Which market are you referring to? 

Q. Cigarette market in the United States. 
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A. 

Q. 

A. 

Q. 


achieved benefits at least for some period of time. 

Q. So the answer is yes? 

Can I have the question again, please? 

Let me ask it again. 

Yes. 

During the time period 1950 to the present, 
did ^he five companies we are talking about, American, 

R.J.plltynbldB, Philip Morris, Lorillard, Brown & 
Will||pic|i, have sufficient market dominance such that 
they ^oou id. if they chose, have colluded together in an 
antipiiiii^itive or antitrust fashion? 

MR, EISZNER: Objections Asked and 


insw^ed. 

| THE WITNESS: I don’t believe I have got 
io add other than what 1 just said. 

MR. HOLDERNESS: Q. Your answer was yes? 
MR. EISZNER: Objection: Mischaracterizes 

tee. 

ptfMQ may answer. 

THE WITNESS: With respect to the 
traditional variables of price and output, yes. 

MR. HOLDERNESS: Q. And just so we are 
clear here, nothing in your report or in anybody's 
report here talks about price fixing in terms of 
something that the tobacco industry has done or is 


anyt 




the 
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accused of doing in this case? 



A. I believe that's correct. 

Q. The two prongs, as I understand it, to 
whether or not a conspiracy exists, in your opinion, is 
whether or not the conspiracy is feasible and whether or 
not it is rational. 


Is. that an oversimplification? 

A. You used the word "prong." What do you mean 


elieve that’s a Jaffe term, is it not? 

Two tests of conspiracy which have to be 


met,, iiypur opinion, are rationality and feasibility. 




think 


These are two umbrella concepts that I 
;ainly need to be explored, and yes, absent 


ratioh&Tfiy and feasibility, the effective cartelization 
is ft|y§^p£amic matter and is unlikely and impossible. 

S If I understand what you are saying about 
d conspiracy to suppress information and the 
rationality tests associated with that is you are saying 
that it would not have been a benefit to suppress 
information for the companies? 

Am I wrong about that? 

A. I think a better way to state what I am 
saying is that given the diversity and the sources of 
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information, the tobacco industry or the defendants 
collectively were not in a position to suppress 
information with respect to the relationship between 
smoking and health. 

Q. Does that assume that there iB no value in 
an addition by a company7 

Assume that there is no value in an addition by a 



f "T" MR * E1SZNER{ Objection: vague. 

.^ Yipi may answer. 

the WITNESS: Depends on the context. If 
the P^pUt is the Surgeon General has determined that 
bmokt|||causes cancer, then the incremental value of 
buch^ii&fmation is likely to be quite small. 

MR. HOLDERNESS: Q. If that's the case, 
•/ouldR : \b. v ,.3 company faced with that situation disclose 


all it kntfcws? 


When you say "that situation," what do you 


Q. I think that you gave the example of the 
Surgeon General publicizing all the information that a 
smoker would need to know. 


Did I get that right? 

A. I am not sure you did. 
Could I have that again? 
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0. It is my understanding of your report that 
you have concluded that there is no conspiracy to 
suppress information, and you conclude that in part at 
least because all of the information was available and 
that it would be of no marginal — it would be of 
marginal utility to suppress that information. 

!i„. ; A. I think with respect to the allegation of 
infclmatibn and suppression, the feasibility criteria or 


factis 


it assumes there are multiple sources of 
>n that go way beyond the tobacco industry and 
l that one could suppress that information. 


But that the tobacco industry acting collectively 



^ouia^aupbreas that information with the sources, 
\nclftliip the United States government, the major 
universities, and many other research institutions, 
theifP^abi-iity to suppress that information beyond their 
control ii nonexistent. 


L I J 


It is impossible to suppress information 
r control, isn't it, so the information that 


you control you can suppress, correct? 

A. You may not be able to suppress that which 
you control unless it is a tautology. 

0. what I understood you to 3ay was that they 
couldn't suppress the information that was beyond their 
control. I just did not understand that statement. I 
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might have misheard you. We both speak softly. That's 
what I understood you to say. That didn't make any 
sense to me at all, 

A. That's what 1 said. 

Did you say that they couldn't suppress 
information? 

They cannot suppress. 

A. ! They would need to suppress information in 
iave an effect. 

And so 1 think that assumes — well, 1 
s a conclusion. It is not even an assumption, 
is a conclusion that it is of no value for the 
companies to disclose what they know? 

First of all, let's come back to this, 

What you know — we are back to where we were 
• 

It is of no value? 

MR. EISZNER: Objection: Argumentative. 

THE WITNESS: I have trouble with the 
concept of disclosing what you know by virtue of the 
fact that no corporation anywhere at any time can really 
disclose all that it knows. It can't even disclose all 
it knows to itself. 

MR. HOLDERNESS: Q. I understand that, 
but what you are telling me is that that's sort of 
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irrelevant because all of the necessary knowledge, all 
you need to know, all one would need to know is already 
out in the public; is that correct? 

So there is nothing that the tobacco companies 
have that nobody else has? 

Doesn't one follow the other? 



K, A. What I am telling you is there are multiple 

sour^s of information, and what 1 am telling you is 

r: ^ 

thatIwllnjthere are multiple sources of information, a 


lot ofkwhi ch is competitive, the ability of the tobacco 
induMiP^^br the defendants to control the market for 
infoimatCi^n is nonexistent. 



Let me ask it this way: On the issue of 
d health, is there a time since 1950 when the 


tobacco-companies could have been a source of 
infolSrartrlbn — I am sorry — the sole source of 


information? 


I don't believe that they had a monopoly 


over |^lJ||don ’ t believe the defendants ever had a 
monopoly over the sources of information relating to 
smoking and health. 

Q. So all of the information they had could 
have been obtained from someplace else? 

A. That's not what I said. 

Q. I thought one followed the other. 
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Since 1950, is there a time period or any 
occaBion in which the tobacco industry would have been 
the sole source of information on an issue having to do 
with smoking and health? 

A. What do you mean on "an issue"? 

Q. Define it any way you want. 

Is there anything the tobacco companies -- any 

that the tobacco companies would have had or 
couldThav^ had that wasn’t publicly available? 

A. There clearly was some proprietary 

that they had at various points in time, but 
of the way in which scientific opinions 
and given a good deal of the money they were 
research, the work that was outside the 
;heir control — to use your term — in my 
'ex tremely limited and did not really, given the 
othei^sou^pes of information, significantly affect what 
was ljffollfrf 

Let's assume for a second that the concept 
of reassurance is a real one. That, in fact, if 
somebody tells a smoker this is not that bad for you, 
that might encourage a smoker to continue smoking. Just 
assume that's a valid assumption for now. 

A. Who is it that is giving the reassurance 
here? Is it the doctor? Is it the government? Is it 
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1 

2 

3 

4 

5 

6 


K*. 


the industry? 

Q- Anybody. Anybody for whatever reason that 

smoker trusts. 

Do you understand that assumption? 

A. Yes * 

Q. is that assumption likely to result in the 
sale ^>f more cigarettes? 

Let me make sure I understand the question, 
ince that smoking is not harmful likely to 
sale of more cigarettes? 

Yes. 

I don't know if I know the answer to that 
yo\i have to know something about what the 

a smoker would be, and counterfactual, you 
iw the behavior of the smoker in the 
ual where they are not reassured. 

Let me — 

They might possibly. 

Let me add to that equation more likely to 
quit or smoke less. 

A. If they are more likely to quit or smoke 

less, what are they smoking less of? Higher price, 
safer cigarettes or — 

Q. Cigarettes. 

A. Cigar or what? 
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0- Cigarettes. 

A. What type? 

Q. It doesn't matter, any kind. 

A. Well — 

0. The question is would it result in the sale 

of more cigarettes, not profits or anything like that, 
the sale of more cigarettes? 

I don't think I know the answer to that. I 
thin^^e'pan assume it would be less — it could 
conce^ra^Ly result in more Bales of different types of 
cigarft^E|B, for instance. 

As I understand one of the problems with 
|hhe feasibility test I think with both of the 
onspiea&ies you have identified in your report, is that 
the MffjnMtry didn't have the ability to either police 
itseptSlg^punish, for lack of a better word, 
transgression; am I right about that? 

L A. ! There are many problems I find with the 


plaiayta' conspiracy theories. 


0. Why don't we list them? 

A. There is really two — at least there are 


two main theories, as I understand it. One is a 
conspiracy to suppress information on smoking and human 
health. A major problem there is that the relevant 
market is the market for information about the health 
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effects of cigarettes. As I have already testified to, 
the tobacco companies or defendants in thiB case have a 
significant share of that market, and their ability to 
monopolize it through conspiracy is extremely limited. 
Even if, in fact, they had a larger share, their ability 
to monitor and police that market I think would be 
extremely limited at best. 

Why is that? 


P : 


One reason is that — it is kind of like 


once the sat is out of the bag, it is hard to put back 


in. 


Once 



Is the cat out of the bag now? 

Pardon me? 

The cat is out of bag now? 

I am talking about information in general, 
ation is released, you can't then eliminate 


it. Once h bell is rung, you can't unring it. 


marke 


Ther e are some very interesting aspects of the 
| information. 



Q. It depends on who rings the bell, it 
depends on how many times it rings, et cetera, right? 

A. The tree falling in the forest, does it 
make a sound? It depends on how close you are. 

Q. Monitoring is a problem? 
k. Monitoring is one of several problems. 
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There is control to begin with. Monitoring there is 
missing. 

Then, you know, likewise with respect to the 
second allegation, which is suppression of innovation, 
there is perhaps a difference between what the 
plaintiffs are alleging and what Professor Jaffe is 
saying, but the plaintiffs' theory is that research and 

development was suppressed, research and development 

r" 

tow4r<3IL^ safer cigarette was suppressed. 

nderstand Dr. Jaffe to say he doesn't agree 
wittfssgfSS^. What is suppressed, in his view now, is the 
comn^^^^Lization of a safer cigarette. Once again, the 
relejgnit markets here for determining the feasibility of 
^thate^fl^^ally the market for innovation, and the 
industry^ or the defendants, should I say, are certainly 
not ^te^ohly players in that market. There are firms 
outside t|ie industry which are natural players in that 
mark^^ji^The ability to essentially monopolize through 
cons|tii|^ the lion's share of that market simply does 
not exist. 

Then you have got equal problems associated with 
monitoring and enforcements where you are talking about 
monitoring and enforcing the production of information 
and the commercialization of new products. 

Q. Let's go to the suppression of information 
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THE WITNESS: Well, Professor Jaffe is 
alleging a conspiracy in the United States. 1 didn't 
quite see how it related to hie support or supporting 
from an economic point of view those allegations. 

MR. HOLDERNESS: Q. I thought it had to do 
with the cat out of the bag theory. I thought you would 
have gone the other way on that one. 
id you read it? 

Yes. 

^ Did you think that there was any — did you 
hat any effort by one member of the tobacco 
to monitor another member of the tobacco 



Outside of the United States? 

Outside of the United StateB. 

Yes. Well, to monitor — well, I waB aware 
suldn't characterize it os monitoring per se 
I mean, t^hey became aware of it. I am not sure it was 
pur^^^^to a monitoring apparatus. They just became 
aware of it. 

Q. So maybe I ought to ask this question: Is 
it your belief that a monitoring apparatus haB to be in 
place in order for a conspiracy to take place? 

A. If you are going to sustain a conspiracy 
for 50 years, I do believe you need a monitoring and 
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F \ 


enforcement apparatus. Certainly there would be nothing 
in the history of cartels which have lasted anywhere 
near that time without some kind of monitoring and 
enforcement mechanism. 

Q. And you don’t think that the tobacco 
industry had any such thing? 

MR. EISZNER: Objection: Vague. 


may answer, if you can. 

MR. HOLDERNESS: Q. Any monitoring 



apparatus! 


I don’t think there was. I am not aware of 
lisms and structures that were set up to enable 
Lry to monitor adherence to the alleged 


20 


I guess it is also your opinion that there 
was ^^jje^ hanlsro to punish people who broke the 
agreement^ 

[ A.> I don’t believe there is any evidence that 


ther§^j|||ya mechanism set up to do that. 

Q. What sort of apparatus, monitoring 
apparatus, would there have to be? 

What form would that take? 

A. It could take a variety of forms. It would 
possibly consist of a theme that was devoted to 
systematically collecting the information about 


Comht & Gmnlcjr, Inc, A L*l»liaV Company (41$) 359*1040 


http://legacy.library.ucsf.ed8/lifli^ql9ffp§£K/|S«Elilw.industrydocuments.ucsf.edu/docs/jxgl0001 


52434 6136 


David J. Teece, Ph.D. 4-5-01 


compliance with the alleged agreement. 

0. But it would have to be systematic is what 
you are saying, it couldn't be ad hoc at all? 

A. Well, if you are going to have something 
that is durable, yes, I believe it does have to be 
systematic. It is a job to run a cartel, and absent 


some mechanisms, there is little in the history of 


suggest that there would be any chance of 


sucde-s#-^- certainly over a 50-year period of time a 
chari'c^o^ success. I think it would be put at zero 
ba 8 ed?«j 5 ; : ?the record, on the historical record. 

pllppi Do you have to necessarily rely on an 


nechanism to monitor? 

Internal to what? 

Internal to the company. 

It has to somehow be linked to the key 
( It doesn't necessarily have to be internal. 




but ft has to enable information to get to the right 


peop|^yy||gj|the right time. 

0. Do you have any knowledge about whether or 
not the various tobacco companies monitored the 
advertisements of their competitors? 

A. Well, it is something that companies 
frequently do in the normal course of business. What 
would be required here for the cartel iB that that 
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information would have to be shared. 

0. With whom? 

A. Whoever is going to — well, let me restate 
it. That information would have to in some way be 
connected to an adjudication process to figure out 
whether or not behavior is consistent with the 
agreement, and then some kind of enforcement mechanism. 

When we are talking about information, 
arenfi^thfero lots of bodies out there, agencies. 


orgahijjaty.ons, what have you that collect and 
disseminate information about the tobacco industry? 


5 So the monitoring could be done in large 
fnally provided somebody internally was reading 



You have to be monitoring the object of the 


conspiracy 


^ And what's your opinion about what the 
Jthe conspiracy is? 


It is the information, correct? 

A. Yes, it is the information. As I 
understand the plaintiffs' allegations, it is the 
information about the link between smoking and human 


health. 


Q. There are a lot of other organizations out 
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there that are tracking what the tobacco industry says 

publicly about anything but in particular about smoking 

and health, right? 

A. There are a lot of organizations doing 
that, but they have to know what suppression is and what 
suppression isn't to be useful handmaidens to the 
conspiracy. 


You don’t think they know that? 

Well, they have to — no, I don't think 


BHMNWW 

they ; do. 



i None of those anti-tobacco organizations 
|have any kind of concept of what's being 
I and what's not? 

I No. You see, the problem is more difficult 


than You, the plaintiffs', allegations, as 1 

under^anc| it, is that that conspiracy actually had an 
effedt in'Vhich case there would be less — there would 
be suppression. There would be suppression relative to 
what ithferft could be if these companies acted 
individually. So the monitoring mechanism has to figure 
out compliance which means they have to figure out is 
that which is being released or not being released 
consistent with an individual’s self-interest or is this 
consistent with the agreement. They have to know what 
the agreement is and they have to know what own 
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0- Are you aware of any -- well, what do you 
know about Liggett? 

Has Liggett retained you in this case or hired 
you in in case? 

A. Mot to my knowledge. 

Q. And you are hired in this case by R.J. 
Reynolds, Philip Morris, Brown 6 Williamson and 


I was hired by Mr. Eiszner. I believe he 


represents Philip Morris. 


toba£ 


Have you ever been asked in any of your 
[tigation experience to give any opinions on 


aehafOP Liggett ? 


20 


d** 22 




| Not that I can recall. 

I 

S Do you know if Liggett has made public 
^ that the other companies have not? 

| What do you mean by "admissions"? Here? 
^ They have said things about smoking and 
iects of cigarettes that the other companies 


have not. 


A. They may well have, yes. 

0. Have you ever seen a Liggett warning? 

A. I don’t believe so. 

0. So you couldn't tell me one way or another 
whether or not the tobacco industries — I am sorry — 
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Q. That's correct. 

A. No. It can frequently be a benefit. There 
may be circumstances where it is not, but in most 
circumstances it is a benefit because you don't have to 
pay the expenses of the cartel, but you get the benefit 
of classic price fixes if the cartel raises a price. 

You @re not a member of it but you still benefit. 

You have done a lot of research on OPEC, 


Yes. 

Venezuela is a member of OPEC, correct? 

Yes. 

Q, ’ Should it quit OPEC? 

It all depends on what Venezuela thinks the 
anies will do if it quits, but it may well be 
fit to quit. I would say it depends on many 
thiny^rpcluding the amount of reserves that it has. 

I 9 j Let me try to rephrase my original 

Is it conceivable that being excluded from the 

cartel would be perceived as punishment? 

A. Is it conceivable that being excluded — 
which cartel? 

Are you asking in the abstract? 

Are you referring — 
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Q. Abstract. 

A. What assumptions might I make about the 

success of the cartel? 

Is this cartel going to be successful? 

Q. Correct. 

A. Then you are better off not being a member 

even setting aside legal exposure. 

Does the punishment mechanism always have 
xcess, or can it be the threat to punish? 

A^ We are talking about the abstract now? 
correct. 

And what time frame are we talking about? 
hat is going to last for five minutes, five 
0 years? 

At leaBt another five years. 

Then you better have some mechanism to 

The threats aren't going to cut it? 

In most circumstances you can use a threat 
once or twice, but if you don't occasionally deliver 
your threats, they lose their credibility. 

Q, Does the punishment always have to be 
within the punishments of the cartel or can it be 
outside the cartel? Using as example, Iran and Iraq, 

they are part of the same cartel, correct? I may be 
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do you mean the selection of the topics? 

Q. Yes. 

A. I believe there was an advisory board and 
various industry representatives for part of it. 

Q. The advisory board was the ultimate 

arbitrator of what grants would be given? 

That is your understanding? 

No. I believe the CTR did have an advisory 



boai 



ion 


thin* 



So was there a structure, to your 
within the CTR that made the decision about 
be granted what money? 

I believe there was some structure. I just 
11 the details as I sit here right now. 

There was something within the CTR, you 



I believe there was an administrative 
proc esB^wh ich took advantage of the advisory board. 

liiiteil Do ^ ou ^ now ^ an Y CTR or research 

project resulted in a finding that smoking caused 


cancer? 

A. The findings of those studies, I simply 
noted that a lot of them were relied upon by the Surgeon 
General in his report. 

Q. On page 22 you talk about the Restatement 
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of Torts, and on another page, page 19, you talk about 
the Restatement of Torts, and on another page you talk 

about the Noerr-Pennington doctrine. That's at page 25. 
Do you recall these discussions in your report? 

A. Yes. 

Q. Now you are not a lawyer, right? 

A. Correct. 

And would it be fair to say that your 

report contains some legal conclusions about the 


nt of Section 402 and the Noerr-Pennington 


I don't believe it contains any legal 




Does it contain legal assumptions? 

No, except inasmuch as I, you know, accept 


.tiffs' allegations for purposes of what I am 


investigating. 


Is it plaintiffs' understanding that 
defoneself vigorously in court, both individually 
and jointly, is not unlawful pursuant to the 
Noerr-Pennington doctrine? 

Page 25, footnote 75, and also paragraph b, which 
is the third full paragraph — the second full 
paragraph. 

A. What is your question again, please? 
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Q. Is that plaintiffs’ assumption found in 
paragraph — in the full clause of footnote 75, or is 
that your understanding of the assumption? 

A. You are looking at paragraph b? 

Q. And to the note 75, correct, probably more 

importantly footnote 75. 

My understanding of the law. I am not 
gal opinion. 

Where did that understanding come from? 

I believe it is a layman's understanding. 

A lawyer didn’t tell you about the effects 
r-Pennington doctrine in relation to 


I can't recall anything specific. 

Do either the Noerr or Pennington cases 
^ng to do with any assertion of rights as part 
of li€Tgat'i,on of the underlying facts? 

Noerr-Pennington goes more to the question 
of on e'^i ab ility to coordinate with respect to lobbying. 

Q. Petitioning Congress? 

A. Petitioning governmental agencies. 

Q. So you basically are taking 

Noerr-Pennington and extrapolating here, correct, as a 
layman? 

a. No. There are really two separate 
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A. Yes, because it attracted some attention by 

Congress. 

Q. It is based on antitrust law. 

Did you ever have a chance to read the 
Restatement of Torts, Second, 402a, which is referenced 
on page 22 ? 

A. Yes. 

How did you come across that? 

Dr. Ingberman brought that to my attention. 
Do you have any idea where he got the idea? 
Pardon me? 

Do you have any idea where he got the idea? 
What idea? 

The idea to go look up the Restatement of 

TortifWfeond, 402? 

He is a pretty thorough guy. He may well 
have^been^familiar with it himself. I just don't know, 
f Q.; You don't think he got it from one of the 



folk* 


^are working for? 


A. I don't know. 

Q. You don't know. Okay. 

This may be a quibble, but on page 22 of your 
report, paragraph d — 

A. Okay. 

Q. — last full sentence, it says, "Nor do 
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manufacturers have any significant ability to directly 
influence the manner in which consumers will form 
estimates about risks and interpret public information." 

Why the word "directly"? 

Do they have the ability to indirectly or do they 
have any ability to influence? 

An English professor sometimes told me you stick 
in like like that to highlight the importance 

betw$H*Rj3^f initives. 


You are you asking me why — you asked me 


for this statement here? 


I am saying is that a qualifier of any 





^ j^J^other wordB, what did you mean to say? 

5 do manufacturers have any significant ability 

to ii^itlnce the manner, or did you mean to say, as we 
discv^aecfNgarlier, leave something out that I am 


suppdtea tp read such as indirectly influence? 

I, t know I am supposed to understand what is said 
and what is not said. 

A, If there is any indirect influence, it 
would be extremely weak because there are so many 
sources of information and factors that affect — and 


values that affect an individual's assessment of risk. 

Q. is there this extremely weak influence or 
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suppression of information, is it rational for a company 
to want to avoid losses in litigation? 

A. Yes. 

Q. Page 13, in the discussion in subparagraph 

d you talk about how the publicity -- very top — 
publicity of the adverse health effects has had a 
negative impact on sales. I think that you say that the 


indus 



Is about half the size that you would have 
it to be? 

I What I am saying is that there are these 


studp|i||that are cited in footnote 25 that indicates 
thatto fcfefe aaindustry would be larger if the concerns went 



^ Do y ° u know i£ there are any studies that 

havethe size of the tobacco industry which 
take ..ibS'd" account the assumption that the tobacco 



indu$rfcry“'adinitted earlier or admitted at all that 
smok^M^iused cancer? 


I am not aware of any such studies. 


Q. Are you aware of any such studies which try 


to estimate what the size of the industry would be if 
the tobacco industry had admitted earlier that smoking 
was addictive? 

A. I am not aware of any such studies. 

Q. Are you aware of any studies that take into 
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would have on the industry? 

Does that make sense? 

I didn't state it well- I am tired. 

A. Are you asking me am I aware of studies 
that specifically focus on the relationship between 
total industry advertising dollars and consumption of 
cigarettes by people that might be considered blue 
col lax^i!?! 

~ Not consumption, marketing to blue collar, 

you aware of any studies? 

That focus on marketing to blue collar in 
f endeavoring to measure the effect — 

Yes. 

— on their total consumption as a group? 
No. Well, the effect on the industry — 

Do it on the group, that's fine. 

I am not aware of any particular studies. 
Any similar studies that substitute in 
chil or blue collar? 

A. The same answer. 

Q. During the discussion on suppression of 

innovation, it is my recollection that you talk about 
how the competition between the companies demonstrated 
by the change in market shares helps to demonstrate that 
there is no feasible reason for conspiracy to suppress 



yes. 
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value from one company to the other to compensate, the 
cartel theory would tell us that rapid changes in market 
share are not consistent with cartelization. 

Q. Are there exceptions to those rules? 

A. Over long periods of time, such as is 

postulated here, no, I don't believe there are. 

Certainly historical evidence wouldn't suggest so. 

Hypothetically, how about the survival — 
is at stake. Would the cartel be more 
like ivated to protect the industry in order to 

prot 1 of its members? 

HR, EISZNER: Objection: Vague, 
may answer, if you can. 

THE WITNESS: Could I have the question 


(Record read by the reporter.) 

THE WITNESS: No, I don't think so because 
let a situation where one of the tasks of the 
/up|>osedly is to suppress an innovation. In 
fact/ innovation is likely to be a factor for the 
preservation of the industry. It is all upside-down in 
the plaintiffs’ theory of the case. 

MR. HOLDERNESS: Q. I think I was talking 
more about the suppression of information. 

A. But you do have two cartels running 
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0. Yes. 

Does your report say that that cartel doesn't 
exist in part because if it did you wouldn't expect the 
kind of share competition that you see? 

Does that make sense? 

A. No. 

Q. Let me try again. 

report, as I understand it, says that one of 
the xpasol^a that the conspiracy to suppress information 




st is because it can't exist when there is 
ompetition between members of the cartel as 
y the massive change in market share. 

I think you are melting together two 
oughts. Let me see if I can separate these 


Sure. 

The first point is that with respect to 
feasitiSly, that the relevant market — the purposes of 
asseekiTg^ihe viability of the cartel is not the product 


market of cigarettes. It is the information market 
because after all what is being suppressed is 
information. Shares with respect to the product market 
are irrelevant with respect to the information market. 

0. If that's true, we can be done with this. 

What I have just heard you say is that the change 
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in market share doesn't demonstrate anything vis-a-vis 
the conspiracy of information? 

A. I wasn't going quite that far. There is a 
rationality point to begin with. It would not make a 
lot of sense, just talking in the abstract, for a number 
of companies to come together and form a cartel if 
forming that cartel they have only got a small fraction 
of this ffket. 

ne1 : first point is because of lack of control of 
the m let for information, it really would not be 

j> attempt to control information given that it 
is so fcitous. 

second point with respect to market shares, I 
jthat market shares have changed dramatically 
triod within which this conspiracy or these 
te have supposedly been taking place. I am 
saying tha|.’s additional evidence that there is not a 
cartel because I can't imagine a circumstance where the 
costspaj|a|«|iated with the cartelization shared — the 
benefits would be so asymmetrically shared. 

Q, Even when the cartel members — assume this 
is true — believed that the industry itself is 
threatened, that doesn't throw the analysis out of 
whack? 

A. No, I don’t believe so. 
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Q. Nat only their competence but their 

abilities to do what you envision? am I wrong about 

that? 

A. To the extent with respect to stand-alone 
asbestos companies, that may well be correct. 

Q. Do you know if Owens Corning is a 
Btand : -alone asbestos company? 

st do not understand what you term by 


By "stand-alone" I mean a specialist 
t is not into other things, bo I don’t think 
ng is a stand-alone asbestos company, 
ey may be a legal entity that is specialized 
hion. I just don't know. 

You say here that you need to — or 
rco mpanies would be in a better position to 
preveht sj^pultaneous exposure. 

Is ft your understanding that synergies only 
resul t # -rom simultaneous exposure to tobacco and 
asbestos? 

A. I don’t know for sure. 

Q. You don’t know for sure, but it is part of 
your report? 

A. Whereabouts are you specifically reading 

from? 
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Q. Last four words of paragraph 77. 

A. Your question again was. 

Q. The question again is, do you know or did 
you — let me rephrase that. 

Did you mean to say that synergies only occur 
when there has been simultaneous exposure to asbestos 


and tobacco? 


can arfsv 



MR. EISZNER: Objection: Competence. You 


out w 



Dr. —i 


me as 


MR. HOLDERNESS: Q. 1 am trying to figure 

is report means. 

I don’t know the answer to that. 

Did you draft that section, paragraph 77? 
Yes — well, with Dr. Xngberman, yes. 
what portions of this report are solely 
i mispronouncing it — Ingberman's? 


■ A. Ingberman. 


r Q. . What portion of this 29-page report — let 
i ifttihis way * What percentage of this 29-page 



report could be viewed as his work product? 

A. None of it. I mean, this is done under my 

direction. It is my work product. I had considerable 
assistance from Dr. Ingberman. 

Q. Some of the stuff you don't know what that 
means. You don't know why it is there. 
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I mean, how much of this did you write and how 

much did he write? 

A. It depends what you mean by "write." These 
are my ideas that we are talking about extensively. In 
terms of drafting, crafting or wordsmithing. Dr. 
Ingberman has done more of that than I have. 

Q. When you say more, do you mean 80 percent 


versu 






certal 


keybo 


. V.VAVAWiV 

language. 



percent? 

;5 | The wordsmithing? 
j Yes. 51 percent? 49? 

| I directly work with Dr. Ingberman. We 
dly set up a word processor and a screen in 
^nce room. I will start dictating and he will 
|.ng. We will play with the language. I 
don't keep tabs. He is the guy at the 
put I am usually the one composing the 


But he did a lot of the research, correct? 
He unquestionably helped to pull together 


materials for my review. 

Q. As I recall, there was a general mandate 
that your staff was supposed to go out and get all 
public available information that was relevant. 

Is he the one that led the charge on that? 

A. He led the charge with respect to 
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\ 


11 

L2 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

i 

23 

24 

25 


wante 


Dr. Ingberman's deposition. This is Dr. Teece's expert 
report. You have Dr. Teece here. You may take his 
deposition, but it is not Dr. Ingberman’s expert report. 

HR. HOLDERNESS; Okay. Fair enough. I 
just want to get your position. I will have to discuss 
it with the folks in Mississippi. We may disagree, 
particularly with the treatment that Dr. Vasguez has had 
in th; 

MR. EISZNER: Do what you have to do. 

MR. HOLDERNESS: I understand. I just 
:ell you. 

MR. EISZNER: Thank you. 

MR. HOLDERNESS: Q. How did you prepare 
, Dr. Teece? 

The way I frequently prepare for a 
I started re-reviewing the materials, 
inclu dingjp r. Jaffe’s report, the attachments to Dr. 

JaffeL's report, discussions with Dr. Ingberman, 
basit^y^^ave myself a refresher on the facts since I 
don't live and breathe this case every day. 

Q, Did anyone help you in the preparation for 
this deposition besides Dr. Ingberman? 

Did you talk to anybody? 

A. Mr. Eiszner was present yesterday. 

Q. Anybody else present? 



deposp 
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1 

2 


3 



A. Dr. Akeman, who I referred to earlier. 

Q. Did you ever talk to a guy named Craig 

Proctor? 

A. Yes, at one point some time ago I also met 
with Craig Proctor. 

Some time ago, like weeks ago? 

Not in the last week, that's for sure. 

Within the last month? 

I believe 1 met with him once in the last 

How much time did you spend with Mr. 

Six to eight hours. 

And how about with Mr. Proctor? 

Five to six hours. 

And the good doctors, Ingberman and — 
Probably two to three times that amount. 

And Dr. Akeman as well, did he fall into 
the tgojto three times amount, in other words? 

A. Yes. 

Q. So Dr. ingberman and Dr. Akeman combined 

were on the order of 12 to 18 hours together? 

A, Certainly more time than Mr. Eiszner and 

Mr. Proctor, I don't keep tabs on precisely how much. 

MR. HOLDERNESS: I would renew the request 
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LEGALINK 

Certified Shorthand Reporters 
49 Stevenson Street, Suite 400 
San Francisco, CA 94105 
(415) 922-7787 
April 17, 2001 

To: David J. Teece 

James Eiszner, Attorney At Law 
Shook, Hardy & Bacon 

One Kansas City Place, 1200 Main Street 
Kansas City, Missouri 64105 
Re: hxThoinas v. R.J. Reynolds 

L^UffoBition taken April 5, 2001 
' Reported by Denise A. Ford, CSR No. 7525 


Dear D 


"lease be advised that the original transcript of 
psition taken in the above-entitled matter is 
^ for reading and signing. The original 
pt will be held at the offices of LegaLink, 49 
IP Street, Suite 400, San Francisco, CA 94105 
^1-1234, for thirty {30) days in accordance with 
Rules of Civil Procedure Section 30(e). If you 
your deposition within 30 days, it may be 
i^illy as though signed. 


you are represented by counsel in this matter, 
you may 'wish to ask your attorney how to proceed. If 
you are n^t represented by counsel and wish to review 
your^^JSB^cript, please contact our office for a 
mutuW^y&$convenient appointment to review your 
depopitEoh. 

P^rHlink you for your cooperation in this matter. 


Sincerely, 


Denise A. Ford 

Certified Shorthand Reporter 


cc: All Counsel 
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY 

STATE OF MISSISSIPPI 


EZELL THOMAS, et aL 

\ 


PLAINTIFFS 


OYVtNS CORNING 
VS 

R. LsfiKflNOLDS TOBACO 


NOTICE 



PLEASE TAKE * 
fii 5, 2001, at 9 : 
|wer, 9* in S 
ns dep^s? 

dure and Evident 
: is requested to pn 
/'in connection with 



CIVIL ACTION NO.: 96-0065 

PANY, et *L DEFENDANTS 


SITION OF DR. DAVID J. TEECE 
R PRODUCTION OF DOCUMENTS 




wens Coming will take the deposition of Dr. David J. 
the offices of Shook. Hardy & Bacon, One Market, 

Igjsco, Califomia. 

,en for all permissible purposes under the Mississippi Rules of 
:ng but not limited to the preservation of testimon) for cnal. 
lainhff. Owens Coming, all documents relied upon or 
ert opinions, including any documents provided to him by 


co Defendant oi si£h,d£f^ndant’s agent or representative (including any attorney) ten 

•to the deposition. k_i 


ne deposition will Isexonducted upon oral examination before an official court reporter 
individual duly autl^nied to administer oaths, and will be recorded stenographic ally, 
psition will continue from day to day until completed. 
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FORMAN PEREV ATTY. 


004 



You arc invited lo attend and participate in the manner provided in the Mississippi Rules 
of Civil Procedure. 


This the l*j day of March, 2001. 



Respectfully submitted, 

FORMAN, PERRY, WATKINS, KRUTZ 
& TARDY, PLLC 





RICHARD L. FORMAN, MS BAR #5427 
WALTER G. WATKINS, JR., MS BAR #6988 
TIM GRAY MS BAR #10192 





Setter ofDtp««ion.Ttttc 


RPR 03 2001 Id:34 


CPi acpiactr c*d 
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04/03/01 15:22 FAS 601 9608613 


FORMAN FERRY ATTY 


©005 


CERTIFICATE of service 

1, Tim Gray, one of the attorneys for plaintiff, Owens Coming, do hereby certify that ] 
have this day served a true and correct copy of the foregoing Notice of Deposition of Dr. David J. 
Tcece aijd Request for Production ofbocuments via first class U.S. Mail upon all counsel listed 



RPR 03 2001 14:34 
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>E>EFT EXHlBlTjJT 
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| DATE: 
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I. Background and Qualifications. 






I ara a Professor of Business Administration at the Haas School of Business, 
verst ty of California at Berkeley, at which l bold the endowed chair of Mitsubishi 
Professor, and at which I am the Director of the Institute for Innovation, 
Management and Organization. At the Haas School, l have taught Industrial 

anization and Public Policy, Management of Innovation, and Corporate Strategy. I 
also Chairman of LECG, an economic consulting firm, based in Emeryville, 
ifornia. 


in Economics and a Ph.D. in Economics from the University 
an assistant, and later an associate, professor of business 
ity horn 1975-1982. I have been a full professor at the 
Berkeley since 1982. 

0 articles, and I have written or edited 14 books, in the areas 
btrust, innovation, intellectual property, corporate strategy, 
pumber of my publications have dealt with cartels and 
' bly Natural Resource cartels, OPEC behavior, and world oil 
itions is included in my curriculum vitae, which may be 


useful in understanding and evaluating organizational 
relate to the evaluation of conspiracy allegations. I have 
ilyzing, from an economic perspective, industrial organization 
particular, the corporate conduct and economic conditions 



I have a Masters! 
Pennsylvania. I wps fii 
economics at SrarJfohfWtii' 
niversity of Caltfoi 


^ [ have publish' 
of indus trial 
K., : . and competition pol 
piracy issues, 
prices . 1 m 

bund at Atiachmen 


nnc 

■, especially'as 
nsive experiem 
d antitrust issues, ari 
might be cond’ 


I. Plaintiffs’ allege 

Plaintiffs’ allc] 
a) “[PJursued and 




ic individual defendant companies, 

from a conspiracy of deceit and misrepresentation.. .” 2 



) “[Misrepresented, suppressed and confused the facts about the health dangers of 
smoking, including addiction.’* 3 


1 Sec Twee. David I., •‘Natural Resource Cartels," (with David S unding and EUine Mosakowski), in A.V. 
ese and J\L. Sweeney (edi), Handbook of Natural Resource and Energy Economics. Vol. HI. Chapter 

Itevier Science Publishers B.V., 1997); Teece, David j.. ofec Behavior and World Oil Price (with 
James Griffin) (London: Allen & Unwin, 19S2); Teece, David J., "Information Sharing, Innovation, and 
Antitrust,” Antitrust Law Journal. 62:2 (Winter 1994), 465-481, reprinted in Horn Albach, Jim Y. Jin, and 
Christoph Schenk (eds.). Collusion through Information Sharing? New Trends in Competition Policy 
(Berlin: Edition Sigma, 1996), 51-68. 

2 Amended Complaint, p. 16. 
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(c) "[CJonspurd to prevent the development of a safer cigarette.’ 

(d) "[Tjnpieinented an aggressive and well-publicized strategy to repress and stifle 
litigation through scorched-earth litigation tactics, which rendered it prohibitive for 
potential Plaintiffs to pursue litigation against the tobacco industry." 

(e) .. | established the CTR and TtRC which] functioned not to promote scientific 
-als, but for the purposes of public relations, politics and positioning for litigation. The 

C and CTR were used to support an industry strategy of denying or creating doubt 
t smoking causes disease.” 4 

Essentially, p]a£^p^9|ege two types of conspiracies: first, they allege a conspiracy 
to suppress research ; &nd development (R&D) or innovation - a “safer” cigarette - and 
bond, they allege ^Conspiracy to suppress information (including conspiracies to 
coy", "create dou|^^^^nisrttpreseni”). To simplify the discussion, 1 will often 
iply refer to the afrcgWcpnspiracies to (a) suppress innovation and (b) suppress 
r ormation. 


III. Summary of opinions. 




sustain^ 
requirements: ratio 
posed experts 7 
'or example, plainti 
bstandated incentive 
Onspiru in the way 
leged conspiraci 



cept the proposition that, absent direct evidence of 
r to plausibly draw an inference that firms entered into a 
ged conspiracy must satisfy at least two “tests" or 
feasibility. Plaintiffs’ allegations and those of their 
these fundamental economic ingredients of a conspiracy, 
sed experts’ reports fail to provide a well-reasoned and 
Olive why the individual defendant companies would 
s postulate, In addition, plaintiffs have not shown that the 



be feasible, i.c., that the alleged conspirators possess the 
iiity to control the objects of the alleged conspiracies, reach consensus over the 
jectives and metuisSisi£iS5£ alleged conspiracies, monitor participants’ behavior, and 
ish cheating. 




Also notable for*dM|^$sence in the relevant plaintiff reports axe any distinctions 
between parallel conduct, unilateral actions, and conspiracy. As a matter of economic 
e, parallel behavior is not. by itself, evidence of conspiracy, as such behavior is 


.ended Complaint, p. 16. 

^^^mended Complaint, p. 17. 
pS^lj^endod Complaint, p 4 
‘ Amended Complaint, p. 26. 

7 I have reviewed the reports or disclosures of the following plaintiffs’ proposed experts: Dr. Benowicz 
(6/7/00). Or. Blot (4/14/00 and 6/19/00), Dr. Crapo (6/13/00), Dr. Elders (6/19/00), Dr. Farone, Dr. Glover 
(4/J7/00). Drs. Glover and Marshall (6/19/00), Dr. liffe (6/14/00), Dr. Krugman, Dr. Myers, and Dr. 
Sullivan. 
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frequently consistent with competition. However, the facts indicate that the individual 
defendant companies did not act inconsistently with their unilateral non-coordinated self- 
interests, in many instances did not act uniformly, and in many other instances acted in 
ways inconsistent with plaintiffs’ allegations. 

9. More generally, many of the facts either: (1) are inconsistent with the alleged 
conspiracies to suppress information or innovation, or (2) when analyzed using the 
rinciples of economics generally and the economics of conspiracy in particular, show 
that the alleged conspiracies are so implausible as to render plaintiffs’ allegations 
■upperted and u^§upportablc. 

press or control information or innovation is not feasible when 
to the conspiracy, can (and do) behave in ways that undermine the 
"*fc,)nosl or all of the allegedly suppressed information about 
eady in the public domain and was known by the ordinary 
lei^it time frames. Thus, the facts are inconsistent with the 

kjs case, the individual defendant companies did not control and 
« information or innovation that plaintiffs allege was 


a) A conspiracy tt| 
d parties, exter 
issonspinicy. F or t 
oking and healt 
onsumrr during i 
eged conspiracie 
could not have con| 



conspiracies would have required an implausibly large 
luding government entities. This contradicts the allegations of 
onspiracies would have been unworkable and therefore doomed 
tionai businessperson would enter into such conspiracies. 




tiffs and their proposed experts are inconsistent with the fact 
mpanics did invest in developing and marketing “safer”* 



c) The allegations! 
that individual defe 
igarettes, 

10. Immediately atfcptilrg^be latest technology is not necessarily the best course of 
action. With any teqh^£>lqgical innovation there is often much contemporaneous 
ertainty. Thus,ll§w%f is not necessarily better. As discussed below, none of 
plaintiffs’ ,< ..o', ,-vrrt'rte has shown that any particular design (not already 
^ommacializcd by thb individual defendant companies) would in fact be safer, be 
racricable, and comparable utility to an ordinary consumer. 

■I 1. The facts of the evolution of this market over time - for example, the very significant 
changes in U.S. sales shares that occurred during the alleged conspiracies — are wholly 
consistent with plaintiffs’ conspiracy allegations. This is especially true because the 
introduction of a “safer” and commercially acceptable cigarette would likely have been 
normo’isly profitable. 

12. For example. Philip Morris increased its shore of U S. sales from less than 10% to 
about 50% during the period of the alleged conspiracies, 9 It is entirely unrealistic to 


* I am oot »o expert in cigarette safety. When I use the term “safer” cigarettes, [ am referring to cigarette 

designs dial others («,•„ scientists and doctors) have found may be safer. 
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believe that Philip Moms’ alleged co-coospirators would have adhered to the terms of the 
alleged agreements while watching Philip Morris capture such, a large share of U.S. sales 
(and the corresponding profits). This is especially implausible if we are also to believe 
plaintiffs’ claim that those alleged co-conspirators had. or easily could have developed 
"“d marketed, a “safe" product which the alleged co-conspiraiors could have feasibly 
tight to market If such a “safe” product were technologically feasible and 
commercially successful, then as a matter of economic principle, the firms losing sales to 
Morris would have had a strong incentive to bring such a product to market. 

In summary, the alleged conspiracies contradict the facts, are inconsistent with 
nomic principIesf tocl are illogical. 




The fundamentaieconomic ingredients for a conspiracy were 
t satisfied. 5 1 



m Plaintiffs’ alle 
a conspiracy. 

the field of ec 
vision j^sg^msp 
spccti ^.yidustri 
conduct aha edoooi 
rpiewfW&cts 
,t plaintiffs’ alle 
incentives. 




are missing the fundamental economic ingredients of 


Neither plaintiff^ 
insistency the basij 
Jeged conspiracies, 
conspiratoi 

^^>nspirttorial beha^ 
attempts to s] 
ut w hen, if, or tv 
plain how the all 
hich accounted for 
leged conspiracies. 



;, there is a long tradition of scholarly analysis of cartels and 
:ve extensive experience in analyzing, from an economic 
non and antitrust issues, and, in particular, the corporate 
editions that might be conducive to conspiracy. I have 

e in the context of the economics of conspiracy and I believe 
inconsistent with individual defendant companies' actions 



rFthjfir proposed experts have articulated with any specificity or 
detai ls of the alleged conspiracies, such as: who participated in the 
why the alleged behavior was not in the individual interests of the 
alleged conspiracies started or ended, or how the alleged 
was,monitored or enforced. For example, even Dr. Jafifc, who at 
alleged participants and conspiratorial behavior, is vague 
enjoined the alleged conspiracies. Dr. Jaffc also does not 
(piracies could have functioned in the period when Liggett 
a substantial share of U.S. sales) was not, apparently, part of the 



i^6. The core of economics is that individuals act according to their incentives, subject to 
(constraints. As such, economists generally accept the proposition that, absent direct 
‘cnee of conspiratorial conduct, in order to plausibly draw an inference that firms 
entered into a sustained conspiracy, the alleged conspiracy must satisfy at least two 
“tests” or requirements. 


’ John C. Maxwell. Jr., Historical Sales Trends in the Cigarette Industry (1996) 
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(a) Economic principles first impose a rationality requirement: fin inference of 
conspiracy requires evidence that, if the alleged conspiracy had succeeded, the 
particip.ints would have benefited by engaging in collective behavior that was not in their 
individual non-coordinated self-interests. In other words, no conspiracy would ever 
occur unless the conspirators expect to be made better off by the conspiracy, if it 
succeeds. 



; (b) Second, economic principles impose a feasibility requirement: the conditions must 
^exist for the conspiracy to not only be hatched, but also be sustained. For example, if the 
,structural conditions for monitoring and enforcement do not exist, the conspiracy is 
'doomed to failure jgd therefore could not persist over a sustained period of time. A 
scoDspirucy that did ri^^|isfy the feasibility requirement would necessarily fail the 
'rationality requirerfslm asWll. 


®17. At e minimum! to'jsati^fy the feasibility requirement, the alleged conspirators must 
^collectively possesplSisltl$iLity to: 

^(a) Control the obj^H|0^e alleged conspiracy (i.e., information or innovation); 

(b) Reach consensus on thg objectives and means of the alleged conspiracy; 


(1) Moi ^q|j >artjc ig^^b ehavior. in order to detect “cheating"; and 
(d) Pun^f^|heatii^%vhen detected. 


41S. The alleged conspiracy among the individual defendant companies to suppress 
innovation over a r^p^pii|t)-year period is implausible since it Fails the economic 
'requirements of feasibdity and rationality. 


As discussed below, this alleged conspiracy fails the feasibility 

requirement for a yariftty-pf reasons, ranging from a lack of market power in R&D to the 
p^lack of credible or plausibl e mechanisms to monitor and punish “cheating". 

P^(b) The alleged coas&katcy to suppress innovation also fails the rationality requirement, 
^pStstsincc suppression of “lafet" cigarettes appears to be neither independently nor jointly 
^^^profit-maximizing|i3^^^t would likely be enormously profitable to bring a “safer” 
;i ^^producl to market. Even “incremental" innovations that would make cigarettes slightly 
%gg^safer, all else held fixed, would tend to increase profits. Second, some of the alleged co- 
^ conspirators lost significant shares of U.S. sales and saw their profits shrink during the 
pii§|al]eged conspiracy period. Economic principles indicate that a conspiracy would be 
^^particularly unlikely in this situation of “winners” and “losers”. The “losers” would be 
l|p«4g£pecia]ly likely to cheat and commercialize a “safer" cigarette, if it were possible to do 
’ so, since they would have little to gain by sticking with the alleged conspiracy. 

19. The alleged conspiracy to suppress information also fails the economic rationality and 
feasibility tests, for a variety of reasons that are discussed below. 
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B. Plaintiffs' proposed experts have not shown that the individual defendant 
companies could have benefited by conspiring to collectively engage In 
behavior that contradicted their individual non-coord inated economic self- 
Interests. 


20. With respect to the economic rationality requirement, plaintiffs and their proposed 

|-l»!|cperts have not shown how or why ary behavior of the individual defendant companies 

’ Was not in their individual non-coordinated economic self-interests. 

t 

:1. For example, Dii^Jjaffe postulates that the demand for cigarettes would have decreased 
the individual dcfcr.dlfat? companies had developed “safer” products arvd “ explicitly] 
mmuaicaied” the jmperiority of the new products. 10 However, Dr. Jaffc’s claim rests 
two 'insupportedfjand linseed, unsupportable and counterfactual assumptions. First, 
Jaffa eroneousl^jMMpUcitly assumes that the FTC would have permitted 
mpetidon on the licit health claims. Second, Dr. Jaffe erroneously assumes 

t roast consurocnte§|buH^onljronted with this “explicit communication”, would have 
sen to quit smokingWbp than switch to the new “safer" products. In Sections rv.E. 
and V.E*. I explain vlty§§i>^Jaffc’s assumptions contradict the facts. 




taintiffe* pro 
ompante«oul 




xperts have not shown that the individual defendant 
the objects of the alleged conspiracies. 



22. Plain t>flBfe* llegc |pippiyeie* to suppress information and innovation, Generally, in 
rder for any conspfiuiiyTdr’hc successful, the participants must have the ability to control 
,c objects of the However, plaintiffs’ proposed experts have not shown - 

given the 5trucnife--ar.d size of thfe various industries and entities involved, could not 
ssibly show — tha|j|j^iinr|ividual defendant companies had the ability to control either 
ormation or ixmofatiOft'tlThat is, the individual defendant companies never had, and do 
lot now have, suffidimreconomic power, either in the market for information about 
molting and healthror in d|e market for “safer” cigarette innovation, to accomplish the 
leged conspiracie 



3. As an analogy, be illogical to allege a sustained price-fixing conspiracy 

companies that ; *,‘>nat collectively have sufficient market power to control prices. 

Likewise, economic principles indicate that it makes no sense to allege a sustained 
oospir.icy to suppress information among companies that do not have the collective 
ability to suppress information on the scope of the alleged smoking and health problem or 
;o suppress “safety” innovation. Such alleged conspiracies could never succeed. 

4. The economics literature indicates that conspiracies with large numbers of 
with divergent incentives axe not likely to be successful.' 1 Indeed, the 



15 Jaffe Report (6/14/00), p. 8-9. 

11 "Clearly, the coordination problem becomes more difficult the larger the number of firms involved. - W. 
Kip Viscusi, John M. Vernon, and Joseph £ Harrington, Economics of Regulation and Antitrust. ?‘ lJ 

Edition , (MJT Press, 1995). p. ] ] 9. SimiJaHy, jn a study of &2 cartel episodes, SllsIow found that 83 
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aJleged conspiracies would have required the participation of an unmanageably large 
number of different types of entities. 

\25. There have always been, and continue to be, many actual and potential sources of 
jeompetition for the individual defendant companies with respect to the development of 
cigarette safety innovations. These include other foreign and (non-defendant) domestic 
tobacco companies, private research corporations, government and not-for-profit 
^organizations, and firms in industries tanging from foods to chemicals. Many such 
entities bad the necessary incentives and resources to invest in safety innovations, and did 
||so. In other words,the individual defendant companies represent only b fraction of the 
^myriad 'entities eneafoad,^ (or with the potential to engage in) cigarette safety innovation. 

,. s 26. The individual ^defendant companies probably represent an even smaller fraction of 
“5jjhe sources of the frustration and dissemination of information about smoking and health, 
^kescarch on smokh^ : j^fhealth has been conducted worldwide for several decades by 
^ government agencies, unij'ersities, private research organizations, public interest groups 
• including anrismokmggritups, health organizations and practitioners, and other 
individual and corpan^ws etchers. The results of this research have been widely 
publicized by the aforementioned entities and by the mass media. 

if. As such, the uJjhsfhSI defendant companies had no ability - either individually or 
^coUecti’f^jN- to crp^^iic numerous and diverse sources of safety innovation and of 
gf inform ^Si^egar ri^ ^CTnnk-ing and health. That is, in the language of economics, the 
indivjgjip^^fenda^y^^|)anies have never had market power in the market for cigarette 
^.safety innovation dr Inc'treaxkei for information about the health effects of smoking. This 
J means that the ailcjgedvdOnspiiacies to suppress information or innovation would have 
been doomed to failufe^Thcrcfore, no economic agent would enter into such 


^conspiracies. 

? D. Plaintiffs’ 


experts have not shown that the individual defendant 


companies could reach consensus on tha objectives and means of the 
alleged conspir|ikfli#. y 


128. Neither plaintiffs hor their proposed experts have shown that the individual defendant 
? companies reachc^^ms^ltsais or even acted in a uniform manner with respect to safety 
innovations or, at least recently, with respect to smoking and health. 

f 

29. When firms have different incentives, they can find it difficult to reach consensus. In 
| general, these consensus-complicating differences can span the entire spectrum of firm 

y»rcenl involved 10 or fewer firms. Carlton. D.W. and 1. M. PerlofT, Modern Industrial Organization. 2~~* 

'' edition. (New York: HarperCollins College Publishers), p. 199. 

1J Altemnrively, plaintiffs might seek to postulate that all of the above large, distinct, and diverse sets of 
entities dial could upset the alleged conspiracies were, in fact co-conspirators. However, the number and 
diversity of the above minimal set of participants is implausibly large to sustain a conspiracy. Therefore 
the ailrgr-d torn piracies could have never succeeded, and no economic agent would ever enter inlo such 
coospirtK ies. 


Confidential 


http://legacy.library.ucsf.ed ffl'tidJ , ylsq0i!tp0Oyp(#w.industrydocuments.ucsf.edu/docs/jxgl0001 


52434 6183 


attributes, including: costs, product mixes, market shares, inter temporal discount rales 
and internal rates of return, profitability ratios, and capacities to increase output. In this 
case, the individual defendant companies differ across many of these dimensions. 

,,|b. It is especially difficult to reach consensus with respect to a complex issue such as 
iR&D, Doing so would require the alleged conspirators to have agreed on the areas of 
research, the allowable expenditures, the methods used, and so forth. 

3.1, The fact that the alleged conspiracies started at different times, had different goals, 
And would have required different sets of participants further impedes the ability to reach 



jg. In addition, assuming 
pe to form, a colluiives* 
fperiod of nearly 5$g$i!S 
yryond the normal Irjfesp 


irguendo, that the individual defendant companies had been 
ieement, it is implausible that such an agreement could last for 
I Economists have found that a nearly 50-year period is well 
$of successful cartels, even under otherwise favorable 


crams tances. 


E. Plaintiffs’ proposed experts have not shown that the individual defendant 
companies couldWp^or in order to detect “cheating” on the alleged 
conspiracies. 


. Even’assu 


collectF,^^inefit^M|the 

Indicates that there will.. ' 0 £a n ij 
Alleged coaspiratorimn 
^ver time unless there me 
©ehavior and punisl^®!Catipg- 
Jioni coring mechan|sm..exJsted 


jen(Jo, that the individual defendant companies could have 
Ufeiitbe alleged conspiracies, the economic study of conspiracy 
bean individual incentive to “cheat” by not complying with the 
pigments. Thus the alleged conspiracies could not be sustained 
;<rFc mechanisms in place to monitor the alleged participants’ 
albpg. Plaintiffs proposed experts have not shown that any such 


|4. Economic princ|g|®^^cate that a conspiracy to suppress information or innovation 
|s particularly likelyftobeiinfeasible, since there isjio evident method of monitoring 
cheating. Unlike example, the details of research efforts axe not usually public 

(bfonnaaon. Ln3t«u^,j^5C5trch tends to be inherently “secret" and, as such, it would be 
tasy for the allegedSrafifeiaiors to cheat without detection. 14 Similarly, although the fact 
st cheating on a conspiracy to suppress information occurred would likely be easily 
tected (since cheating would necessarily cause the information to be leaked to the 


; ’ James Griffin. “Previous Cartel Experience: Any Lessons for OPECT' in Economics in Theory and 
" fe-aynce- An Eclectic Approach, p. 179-206. Paul Lee Eckbo. The Future of World Oil. 1976. Vijene 
$Sl8|ow, “Stability in International Cartels: An Empirical Survey," Stanford HooveT Institute Working 
Paper in Economics: E-JJ-7, February 19S8. Posner. Richard A. (1970), “A Statistical Study of Antitrust 
Enforcement.” Journal of Law and Economics, Vol.13 (2). 

* Indeed, recent FTC/DOJ Guidelines state that “. achieving, monitoring, and punishing departures from 
collusion is sometimes difficult in the RAD context." See "Antitrust Guidelines for Collaborations Among 
Competitors," Issued by the Federal Trade Commission and the U.S. Department of Justice (April 2000), p. 

14. 


Confidential 


http://legacy.library.ucsf.edQtoKrt/ 9 teqBff|a§f¥pdfw. industrydocuments.ucsf.edu/docs/jxgl0001 


52434 6184 


public), it is Likely to be very difficult to identify the source of the leaked information. 
Knowing this, rational businesspersons would be unlikely to enter into such conspiracies. 

ff. Plaintiff*’ proposed experts have not shown that the individual defendant 
Companies could effectively punish “cheating", nor have they identified any 
punishment mechanisms. 


35. The alleged conspiracies could not function unless there was a mechanism in place to 
punish cheating. Without a mechanism to enforce the alleged conspiracies, the alleged 
fmrticip^wts would cheat and the conspiracies would fall apart, especially over the nearly 
^0-year period that g|gpii|pir3cies were alleged to have existed. Plaintiffs proposed 
experts have not sh<Swn that any such mechanism existed. 


. Economic princ| 
lovation is partial 

rushing cheating. . 


licate that a conspiracy to suppress information or safety 
sely to be infeasible, since there is no evident method of 


(a) Information and 
*»,. from prices. Pri 
Revolve in one dii 
doma$Bi : 3hat infl 

m ! from for° vat 

nugtikem a sir 
Thu.;,’such consj 
succeed, they m] 


0 Thtti, if contrary tc 
conspiracy to st^ 
Eveti if cheating^ 
direedy “in-kind” 
complicated, as ||g 


SPwipon are fundamentally different types of strategic variables 
!>$^fflovc up or down. But information and innovation can only 
Sort’ For example, once information becomes part of the public 
fSUpc cannot be purged. The point is that temporary deviations 
,or information conspiracy cannot easily be “undone”, as they 
e, price-fixing conspiracy. This makes punishment more difficult. 
^SfiHfwill be much more difficult to sustain, because in order to 
lively preempt most or all cheating. 

s s<35tnomic principles and business history, there was an attempted 
Misinformation or innovation, that conspiracy would likely fail, 
e detected, there would be no way to punish such cheating 

S minimum, the alleged conspiracy would necessarily be more 
likely require punishment, and hence coordination, along a 


different dimension. 


^p^jc7. In light of these jecopayc principles, it is not surprising that plaintiffs' proposed 
%!s#xperts do attempt tfi^eiffhow how the alleged conspirators would punish cheating, or 
^iiS%vcn identify any plausible punishment mechanisms. However, without such 
%®&echanisms, the alleged conspiracies could not possibly work (and certainly not over the 
# yearly 50-year period alleged by the plaintiffs) and therefore the conspiracy allegations 
F^He inherently flawed. 
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V. The alleged conspiracies contradict the facts and economic 
principles and are generally implausible. 

'A. The facts are inconsistent with plaintiffs’ allegations of a conspiracy to 
uppress innovation. 


®8. Throughout the period of the alleged conspiracy to suppress innovation, the 
Individual defendant companies engaged in RAD on a wide range of issues, including the 
benucaJ composition of cigarette smoke. The individual defendant companies also 



commercialized pr 
Icctivi: filtration,^ 
icotinized” tobaci 
eloped, and coi 
:s chat these tnnov, 


9. The individual 
is evidenced in p: 
reflect the commercu 
er’s testirooi 
uction.*“ 14 




0°A be,mm 1 95 
eliveriiii^iPU.S. 
mg ta$s|8S§8^5 m 
nnovation — inste 
!0 public health co: 


Incorporating many "safety” innovations, such as filters and 
tilted tobacco, porous paper, low tar and nicotine, "dc- 
More radical changes in cigarette design were also researched, 
ized (e.g.. Accord. Premier, and Eclipse). My understanding 
•re designed to lead to “safer” cigarettes. 15 

t companies’ progress towards developing "safer” cigarettes 
ids in tar and nicotine content over the last 50 years, which 
izarfpn of some of these innovations. For example, following Dr. 
Congress in 1957, at which lime he recommended a 40% 
Digest reported that “tar in the American cigarette went derwn 
>0.”' 7 Overall, the salcs-weighted average tar and nicotine 
;cs declined from 38 mg tar and 2.7 mg nicotine in 1954 to 12 
,e in 1993. 11 This hardly suggests a conspiracy to suppress 
it indicates that the individual defendant companies were responsive 



0. The individual ^efeSidant companies also conducted or funded research through 
ndustry org anizatiB nsstlch as the Tobacco Industry Research Committee (TIRC) [which 
atcr became the C&uncjf'fpr Tobacco Research (CTR)] and through outside contractors, 
or example, in 1 9^|indtptry representatives (eg.. Dr. Wakeham of Phillip Morris) 



15 See, far example. Re: NCI Plans for Further Worfc on the So-Called Safer Cigarette." 

'ohocco Working Groiip AijfM/dijj, November J, 1976. 

* Testimony of Ernst 1957 Blatnick Hearings, iuly 19. 1957, p. 108-109. 

T See Miller, L. M. and Monahan, James, "The Cigarette Controversy: A Storm Ii Brewing." Reader s 
Digest, August 1963, p 99 and Miller, L.M. and Monahan. James, “WANTED -And Available- Filter-Tips 
.That Really Fiber.” Reader's Digest, August 1957, p. 44. 

" Hoffmann, D. and I. Hoffmann (1997), “The Changing Cigarette, 1950-1995”, Journal of Toxicology and 
rrviranmenrol Heahh, Vol. 50, p. 319. Figure 5. 

further more, plaintiffs' entire premise - 'a ‘‘safe” cigarette was not commercialized, therefore a 
conspiracy must have prevented it’ - is illogical. It is like concluding that because “jet pack” technology 
for consumer transportation has not been commercialized, there must have been a conspiracy to prevent 
commercialization. But there sre many other potential explanations why jetpacks — while apparently 
technologically feasible to at least some degree - have not been commercialized. (See “Canceled Flight.” 
Nsrv York Times, June 1 1, 2000. Online at littn 'Vwww.nvtinies.cotivlibrarvdTUirazmc/’home.OQOOO^l lmag- 

ahenometipn html .) 
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collaborated to form the Tobacco Working Group, with the mission to advise oa matters 
relating to the National Cancer Institute's Smoking and Health Program. 20 



4\. These facts contradict plaintiffs’ conspiracy claims. In addition, throughout the 
^ftiod cif the alleged conspiracies, many entities other than the individual defendant 
ompanies had incentives and resources to invest in R&D of “safer” cigarettes, and did 
These entities include non-tobacco companies (operating in industries ranging from 
to chemicals), foreign and (non-defendant) domestic tobacco companies, and 
government, public health, and not-for-profit Organizations. Furthermore, the search for 
safer” cigarette ditjjLjtot stop with investment in R&D of less hazardous versions of 
ditional cigarettes.. Fitrejif ample, major international pharmaceutical firms have 





eloped a variety 
ers. 


. If a non-conspi 
entive to take a lie; 
lure to license the i 
entrants This incentj 
possible to control 
:ss fully innovani 
cntly. A-sraall co 
'samit^^m 
purchasing ime/iow- 


Th* facts are 1 
ppruss informa 1 








temative nicotine delivery devices, such as nicotine gum and 


y innovates, then conspiring companies would have an 
Otherwise buy from that third party. The reason is that a 
duct would expose the incumbents to a loss of sales to 
fever, would make the conspiracy unlikely, since it would be 
party sources of innovation, and the rewards from 
kely to be large. Indeed, a situation like this has occurred 
Star Scientific, recently announced that it had reduced 
ugbt to cause cancer) in tobacco and that B&W has been 
tobacco . 71 


tent with plaintiffs' allegations of a conspiracy to 
smoking and health. 

|principle, it is implausible that companies seeking to 
fund the creation and dissemination of the kind of 
.egcdly conspiring to suppress. For example, the individual 
the TIRO and CTR, actually funded much of the research 
ousands of scholarly research papers that the U.S. Surgeon 
rt that linked smoking with l ung cancer and other diseases. 


At minimum, thd'SftiSef^olurne of information that appeared in the scholarly and 
puiar media is inconsistent with the allegation of a conspiracy to suppress information, 
r instance, starring in the 1940s and continuing through the 1950s and 1960s, Reader's 
sigest and Consumer Reports published series of articles on the health effects of 
okin; 3 , cigarette characteristics, and brand differences. These articles (and similar 
cles in other popular media outlets, medical journals, and the Surgeon General’s 
>rts) expressed in a colloquial fashion the scientific findings of medical and academic 



As a matter of ec^ 
suppress informatioi 
"tormation that they' were 
endant companic 
resulted in man 5 
cited in its l| 



■* Smoking and Htilth Review Board. July 16, 1974. Bates number* TIMN 0098197-99 

71 “Power Pact: BA W Links Supply Contract with Star Scientific,’’ Tobacco International, December 1999, 
p. 3 8 and Tobacco Reporter, December 1998. 
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T 



researchers about the effects of smoking on health, especially those related to lung 
cancer. 

4^. Specifically, the articles that appeared in Reader’s Digest and Consumer Reports 
contained explicit information on, for example: 

(a) The health risks associated with smoking, including the risk of lung cancer, 

(b) The fact that smoking is a difficult habit to break - i.e., cigarettes are potentially 
ctive": 



The fact that 


The presence of f avoriftls and other non-tobacco additives in cigarettes; 


Safety RAD effo: 
mestic cigarette m 


(f> The limits placed 
Dmmercialize poi 



Ibrs vary (or “manipulate") nicotine levels; 




. Clearly the dis 
a^rly as the 1950s. So; 



individual defendant companies, other forei gn and 
rs, and other, non-tobacco companies; 


regulatory environment'' on companies’ abilities to 
: cr” cigarettes by advertising them as such. 


many sources of information about smoking and health, 
adcast popular media, various U.S. Surgeon General’s 
government entities, schools, scholarly and academic 
public health authorities, etc. 


of this information had an impact on the smoking public as 
pies include: 


(a) There was a well-known; pronounced response among smokers to the “Cancer Scare” 
the early 1950s. I^ofexSjjiple, filters comprised only 2% of sales in 1952, but 


increased to approxij; 


J0% by 1955 and reached 50% in 1960. 


22 


) In July 1957, Red^p^^igest described a survey on smoking habits conducted by the 
oan-Kettering Insrfturft which found that 70% of smokers who switched to filter 
-garertes did so for p 


orotecnon. 


.23 


) Shottly thereafter, during the “Tar Derby” when cigarette companies competed 
explicitly on tar and nicotine content, the popular media would regularly publish 

casuxrmeats that compared, across brands and across time, tar and nicotine content. 24 



r new, an important development was influencing cigarette buyers As evidence linking cigarette 
smoking and lung cancer piled up, sales of filter c igarette* climbed until they accounted for nearly half the 
cigarettes consumed in the US.” Miller, L.M. and Monahan, James, “Facts We're Not Told About Filter 
Tips,” Render 's Digest, July 1961, p. 72. 

” Miller. L.M. and J. Monahan, “The Fans Behind Filter-Tip Cigarettes," Reader ’s Digest, July 1957. p 
34 . 
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0t 

Lous... 

■; CC 



(d) Economic studies of the U.S. cigarette industry demonstrate that publicity of the 
adverse health effects of cigarettes has had a strong negative impact on sales. These 
studies indicate that the industry would be approximately twice its actual size, if health 
"^concerns had been e liminat ed or greatly reduced. 25 

. The intensity of competition in the U.S. cigarette Industry over the last 45 
ears is inconsistent with the alleged conspiracies. 

Matty econometric studies have confirmed that U.S. cigarette companies have 


uring fairly rcccnt.c 
rttes and U M. 




:r the last 45 years.' 6 Competition has been especially intense 
live episodes, such as the introduction of “discount" 
day.” 



U.S. cigarette c|m^anifes have also engaged in intense non-price competition over the 
45 years, on a dimensions, including product features, new products and 

C s, and advertis^fi. when legally permitted to do so, U.S. cigarette companies 

eted aggressiv#w : ^t^$afety“ features. 

50. As noted above 
ipctidon and in* 


jfs in domestic sales shares are consistent with vigorous 
t with the conspiracy hypothesis. 

factors have made entry into the production of cigarettes in 
active. These factors include: the declining market for 
Seat of product liability, increased taxation and regulatory 
ing ban, FTC restrictions on '‘health claims", and other 
the poor financial and sales performance of some U.S. 




same 
ely 

cigarettc-SKine- incre. 
isles: the broadcast^ 
ovemment activitii 
igarettc manufactur* 




The “Tit Derby" continued 
iturned by the FTC io 
lureonent methodob 



>tn around 1957 until tar and nicotine content advertising were effectively 
• FTC “ban" was lifted in 1966, and in 1967 the FTC mandated a specific 



fE fleets of the AntiSmokine Campaign: An Update.” American Journal of 
9, aihd lppolite, R.. Murphy, D., and D. Sane, "Staff Report on Consumer 
Ifarrnation," Bureau of Economics, Federal Trade Commission, August 


See for example, Wi 
i he Health, Februi 
; to Cigarette 

1979. 

See, for cximple, Sumner, D., “Measurement of Monopoly Behavior An Application to the Cigarette 
Industry," Journal of Political Economy, Vol. 89, No. 5, October ! 9 8 ]. Sullivan, D., “Testing Hypotheses 
bout Finn Behavior in the Cigarette Industry," Journal of Political Economy, Vol. 93, No. 3, June 1985, 
shenfelter, O. and D. Sullivan, “Nonpammethc Tests of Market Structure: An Application to the 
igarettc Industry,” The Journal of Industrial Economics, Vol. 35. No. 4, June 1987, and FTC Staff Report. 
^p mpetition and the Financial Impact of the Proposed Tobacco Industry Settlement." September 1997. 

11 See, for example, Schneider, KJein and Murphy, "Governmental Regulation of Cigarette Health 
Information,” Journal of La w and Economics, Vol. XXIV, December 1981, Eckhard, E.W , “Competition 
and the Cigarette TV Advertising Ban.” iVejtem Economic Association International Economic Inquiry, 
VoL 29. No. 1, January 1991, Wilcox, G., “Cigarette Brand Advertising and Consumption in the United 
States: 1949-1985," Journal of A dvtrusmg Research, AuguiVScptember 1991, and FTC Staff Report, 
“Competition and the Financial Impact of the Proposed Tobacco Industry Settlement,” September 1997, 
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52. However, these factors are not evidence of anticompetitive barriers to entry into the 
production of cigarettes in the U.S. And despite these concerns, there has been some 
entry of relatively small producers into U.S. production (e.g., Santa Fe Natural Tobacco 

ompar y). 

3. Ill addition, pl aintiffs * allegation that there was a conspiracy to suppress innovation in 
tfic U.S. is belied by the fact that “safer" products (not already introduced in the U.S.) 

,vc not been commercialized elsewhere in the world. 

. Joint research can be efficient and does not indicate a conspiracy. 

,2r 


4. .Allegations of aileohspvracy to suppress information through the CTR and TTRC arc 
•'actually imp 1 ausibLff.-for many reasons: 


"Y" 


) The CTR and 
smoking and health. 




numerous independent, scholarly investigations of 



(b) The CTR's Scie ft&^^ Sviaory Board (which was responsible for administering 
research grants) consisted of respected members of the scientific community, who were 



affiliated with! 
Utli 
nth C.'. 




(c) 

iholarly journals 
ew York Academy 
ulmonary Diseases. 



d academic institutions such as the University of Chicago, 
niversity, the University of Kentucky, and the University of 


TR and TTRC was often published in peer-reviewed 
the Journal of the National Cancer Institute, Annals of the 
■ces. Science , and the American Review of Tuberculosis and 


|d) The TTRC was “yetied^y the DOJ in 1953. Under the vetting procedure, the DOJ 
'Y^fcnnjtted the TTRC loTupport research on the relationship between smoking and health 


sut not to engage injc 


cial research. 


5. Joint R&D of this-^ptiupported by the CTR and TIRC often provides economic 
:nefits to society, ificlpdmjg: reduced duplication of effort and waste of resources, 31 

risk-shari^^^^ased ability to exploit complementarities, and the ability to 
vercome economic “frictions" such as free-riding and limitations in intellectual property 




i Amended Complaint, p. 26. 

i of the Scientific Director and Reports of the Council for Tobacco Research. 

Letter to Judge Stanley Barnes from TIRC, January 26, 1954. 

11 Jorde, Thomas and David Teece (1992), “Iinnovation. Cooperation and Antitrust, - * in Jcrde and Teece 
(eds). Anti mm. tnnovarion and Competitiveness- Oxford University Press, p 52 

3: Jorde, Thomas and David Teece (1989), '‘Innovation, Cooperation and Antitrust. Balancing Competition 
and Cooperation,” High Technology Law Journal, Vol. 4 (1), p. 8. 
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56. The U.S. government — through Lav/ 33 and regulation** — ha<i recognized the potential 
social benefits of joint research activities. Furthermore, there are man y examples of joint 
R&D ventures outside the tobacco industry, including Sematech, SEML SRC, TtMA, and 
NAIMA. 


P E. Government regulations limited the individual defendant companies' 
abilities to commercialize “safer” products. 

57. The U.S. cigarette industry has been subject to a variety of government policies and 
Sp regulations regarding product labeling, advertising, and marketing over the last 45 years. 
Many of these have rtSjggpted the individual defendant companies' abilities to inform 
. consumers about pistil tiai “safety” benefits of new products. 33 As a result of these 
policies and regulajtiocisvsjbc pace and scope of safety innovation and ibe 
Commercialization oFfsajpr” cigarettes has certainly not been encouraged. 


. 58. Government pol 
| “safer" 3 *’ may haWl 
sacrifice other pro&S 
consumers value. 3 ! 
““safety”, and becatii 
til) ns um pr jua^e tesSii, 
jless have! 

59. T&pa^mces^ 
^products. Rather t|u 
$few episodes. ^ 


icie^.rhat limit companies' abilities to advertise new products as 
Mgt retarded "safety”. The reason is that “safer” products typically 
ggiiSiracteristics (e.g., taste, cost, ease of lighting, etc.) that 

E Because companies find it difficult to inform consumers about 
products normally sacrifice “taste” and other features, 
ikMafafo purchase “safer" products, and companies may therefore be 
centives) to commercialize “safer” products. 

ove detail the history of the commercialization of “safer” 
in present a comprehensive history, in this report I will discuss just a 



1 The National Coopetwive-Research Act (“NCRA") of 1984 recognues the economic benefits of joint 
*AD. Sec }5_2k>2 National Cooperative Research Act. in Federal Antitrust Policy: The Law of 
Competit i on and its Herbert Hovenknmp(l994), St. Paul: Wen Publishing Co. 


** The recent DOJ and) 
proposition that RAD i 
procampetdnt." See “ 
Trade Coctmisaion and 


tfitrust Guidelines for Collaboration Among Competitors support (he * 
anions ant generally efficient, stating that "mot: such agreements art 
St Guidelines for Collaboration Among Competitors.'' Issued by Use Federal 
51 Department of Justice, April 2000, p. 14. 


k For a comprehensive historical description of industry regulation, see Calfee, John E. (1985), “Cigarette 
Advertising, Health Information and Regulation Before 1970," Bureau of Economics, Federal Trade 
Commission, 1 - 66 , 

f* la particular, FTC “truth in advertising" regulations prevented the tobacco companies from making any 
.“unsubstantiated’’ health- or safety-related claims. These regulations are especially problematic in the case 
jaf.jmolcmj; because many of the "smoking-related'' diseases take a substantial time to manifest themselves. 
'Hiy contrast, one can test the safety or efficacy of many other products in a relatively short period of time.) 

17 See. for example, Calfee. J.. “Cigarette Advertising Health Information and Regulation Before 1970.” 
Bureau af Economics Fedtrai Trade Commission, Working Paper No. 134, December 1985, Calfee, J. and 
G. Ford, "Itecmt Developments in FTC Policy on Deception," Journal of Marketing, Vol. 50, No. 3. July 
1986, and Schneider. Klein, and Murphy, “Governmental Regulation of Cigarette Health Information," 
Journal of Law and Economics, Vol. XXIV, December 1981. 
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60. The “Cancer Scare” began in about 1950 following publication of epidemiological 
studies (hat linked cigarette smoking and lung cancer. While many in the scientific 
community remained skeptical of these results, the cigarette industry reacted quickly to 
the widely publicized “Cancer Scare". Although extant FTC orders prohibited 

vertising that made health claims for certain existing brands, those orders did not apply 
io new brands. Consequently the companies began aggressively commercializing “safer" 
cigarettes and aggressively advertising the “safety-related" features of their products 
deluding the benefits of filters and reduced tar and nicotine cigarettes. 39 These activities 
occurred despite the existences of the FTC Guides, which were officially introduced in 
55 and circuiatcd unofficiaJiy among the individual defendant companies prior to 1955. 


. The subsequent 
les-weighted avi 
unced that adv 

aim, and was 

) In the years 
ward lower tar aai 
between 1961 and 1 




cm in the late 1950s saw substantial reductions in the 
and nicotine content of cigarettes. However in 1960, the FTC 
■g%ar or nicotine content would be regarded as an implied health 
prohibited under the FTC Guides. 



”*7 1 '**^?*«5 




m 

ervers - 



following 1960, there was an abrupt reversal in the trend 
ic. In fact, tar levels actually increased for many brands 
ver the same period, sales of unfiltcrcd cigarettes declined 



The FTC’s “reve 
ore brands with lo 
ges also reduc 



) In 1967 the FCCjruled i 
cigarette advip 
riiiks associate 




ban had adverse effects on firms' abilities and incentives to 
ttes and on consumers' abilities to make informed 


on tar and nicotine claims in 1966 led to the introduction of 
and nicotine levels. However, several subsequent policy 
panics’ abilities and incentives to compete on “safety". 


at the "fairness doctrine " required all broadcasters that 
to provide significant time to warn the public about the 
igarettes. 42 


far example, Doll. R. and B. Hill, “Smoking and Carcinoma of the Lung." British Medical Journal, 
II, September 30, 19S0 and Wynder, E. and E. Graham, “Tobacco Smoking as a Possible Etiologic 
Factor in Droociuogcnk Carcinoma.' - The Journal of the American Medical Association, Vol. 143. No. 4, 
y 27, 1950. 

’. See. for example, B&W, “A Review of Health References in Cigarette Advertising 1927-1964." 

for example. Miller, L.M. and Monahan, James, “The Cigarette Controversy; A Storm is Brewing," 
Reader s Digest, August 1 963, p. 99 

41 See for example. Miller. L.M. and Monahan, James, "Facts We're Not Told About Filter Tips,' Reader 's 
Digest, July 1961. 

43 Stations were required to show one antismoking message for every three cigarette commercials. See 
Gellhom. li.. “Breaking the Cigarette Habit," Journal of Consumer Affairs (1969), p. 147. 
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(b) In 11269, Congress passed the Public Health Cigarette Smoking Act, which banned all 
cigarette advertising from television and radio. The 1969 Act also strengthened the 
health warning on cigarette packaging (first imposed tn 1965) to state, "* Warning: The 

\Surgeor Genera! Has Determined That Cigarette Smoking Is Dangerous to Your 
Wealth.'’* 1 

(c) In 1972, a consent order between the FTC and the six major cigarette manufacturers 
eqtiired all cigarette advertising to display the same warning that was required on 
igarettc packaging. 44 

(d) In 1984 the Comprehensive Smoking Education Act (CS£A) required one of four 

tating health appear on all cigarette packages and advertising: 


K 


URGEON GE 
iseasu, Emph 


SURGEON GE 
Serious Risks to 

JRGEON GEN! 

sin Fetal teas®'. Pn 




. The public he 
ommercialization 



WARNING: Smoking Causes Lung Cancer, Heart 
nd May Complicate Pregnancy." 


S WARNING: Quitting Smoking Now Greatly Reduces 


WARNING: Smoking by Pregnant Women May Result 
Birth and Low Birth Weight." 


ENERaL'S WARNING: Cigarette Smokes Contains Carbon 


munity’s recent positions have not encouraged 
fer products. 



3. The positions ofthe-public health community (which is not a monolithic body) have 
olved over time. For instance, in the 1950s Dr. Wynder (one of the scientists who co- 
ooe of the pSSBSif that sparked the “Cancer Scare”) testified before Congress 
at a 40% reductiory n |&uand nicotine would make cigarettes safer. 45 In fact, this 
uction was actucvedW ! lhe 1960s. 




However, by the Tate"T98Os, many in the public health community attacked efforts 
is “safer” cigarettes, such as Premier and Eclipse, as "drug delivery devices” and 
to subject them to FDA regulation. 


CpC’s TIPS - Regulation of Tobacco Sales, Marketing and Use, Available online at 
jy/wwv;.cdc. gov/tob*cco/ regulate httn . 

1 FTC v. I\ Lonilard Co. k et ai. 80 F.T.C. 455 (1972). As cited in Calf#* J.. “Cigarette Advertising, 
Health Informal too and Regulation Before 1970,” Bureau ofE.cor**mic* Federal Trade dommissia/t. 
Working P 3per No. 134, December 1985, foomote 5. 

45 Miller, L-M. and 1 Monahan, “WANTED -And Available- Filter-Tips That Really Filter," Reader’s 
Digest, Aujusi 1957 
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(a) Tbe public health community's reaction to Premier may have impeded the 
commercial izaa on of a potentially “safer” cigarette. Although R-J. Reynolds’ (RJR) 
expenditures in developing Premier totaled over $776 million, the product was a 
^.commercial failure. As noted above, regulatory constraints such as FTC regulations may 
.Jhave inhibited RJR from promoting the main innovative feature of Premier, its significant 
“safety” attributes. Premier was promoted as a “cleaner” cigarette, which e limina ted 
controversial" compounds. Nonetheless, health advocates roundly criticized Premier . 46 

: (b) RJR later introduced Eclipse, which maintained the desirable features of Premier 
leafing tobacco extract rather than burning tobacco), but with somewhat improved taste. 
Just as vhth Premier.’tfofegublic health community has voiced significant opposition to the 
est marketing of E^jjsc. ® 

) RJR recently arjhoqnceid that scientific studies show that Eclipse may have the 
tential to be a “r<$KBlK$lfisk” cigarette and that it intends to market the cigarette as 
h. This announcementstirew an immediate skeptical response from health officials . 47 





d) The FTC had a j&saative reaction to Winston’s “No Additives” campaign. Ultimately, 
RJR included a specific disclaimer on its advertisements (“No additives in our tobacco 
does not mean a safa*:ippttxrtte”). Some observers have suggested that this may indicate 
tl» approach^thc F~|Qj|g^ytakc in assessing the new claims about Eclipse . 41 




ed damages experts have not demonstrated 


i. nm 

causa 


65. A proper economically sis of damages begins with the assumption (made arguendo 
t purposes of perfi^riwihg; the damages analysis) that liability arising from specific 
Illegal acts has been established, and computes damages by valuing the economic injury 
.t results from thJise specific illegal acts. Therefore, before damages can be assessed, 
causal relations^, b*ya^een illegal acts and economic injuries must be assessed, 
owever, if the aJldgetxfnegaJ acts have no consequences, then there can be no economic 




16 . The alleged couppiffcjslgs, if they occurred, may have caused minimal incremental 
larm. Plaintiffs’ proposed experts, however, have not met their burdens in a variety of 
to rupport any causal showing of harm, including the following. First, they have 
not demonstrated that any new and material information or commercially feasible 

lovations were actually suppressed by the alleged conspiracies Second, in light of the 


eynoM* Says New Cigarette May Be Safer." Wall Street Journal, 4,20/00. 

“ReynoMs Says New Cigarette May Be Safer," Wall Street Journal, 4/20/00 

“ “Reynol'ls Says New Cigarette May Be Safer," Wall Street Journal, 4/20/00. 

Al Che present time it is not possible to provide a full and complete response to plaintiffs’ proposed 
damages estimates and models, since plaintiffs’ proposed experts have not fuJly and completely supplied 
their opinions and materials in support thereof. 


Cor.tiden.tiaJ 
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voluminous information regarding smoking and health that consumers did have and the 
wide variety of “safety’ innovations that did occur, plaintiffs’ proposed experts have not 
computed the incremental harm that resulted from the alleged illegal acts. 

7. In this report I have discussed a number of factors that support my view that it is 
ikely that, at most, only incremental harm could have resulted from the alleged 
conspiracies (if they occurred). These factors include the following. 

a) The alleged conspiracies to suppress information and/or innovation were notably 
flcctive. There was a great deal of information available to consumers that the 
ndividml defendant nqinpunics did not, and could never, control. Furthermore, during 
1 relevant time fr^s^S'tfre ordinary consumer in the U.S. has known that smoking 
cigarettes can be unhealthy. 50 In addition, much innovation did in fact occur throughout 
period. 



i) Many people c 
iking and heal 


(c) Similarly, many? 
^well-known health ( 
substances. 

i) Ther d^Jaa^ neve 
mvenlcci.'w jp uld 
would eriojelt to 
Acceptable to cons' 
yould have little im 
choose to smoke it. 




smoke even today, when there is more information about 
er before. 

consume illegal drugs despite the legal consequences, the 
ices, and the absence of any companies legally promoting 


n a'demonstration that a "perfectly safe" cigarette has ever been 
e technologically possible, could be produced at a cost that 

effectively in the marketplace, and (if it were) that it would be 
d if such a product were not acceptable to consumers, then it 
Toil the overall “safety” of smoking, since few consumers would 



y.^ 

) The individual companies have attempted to develop many product designs 

at scientific consensus indicated might be potentially “safer”. Thus, even, if, as alleged, 
me uninown “sa%g|^|lrette was possible but somehow suppressed, it would 
bably still not be t pe rfectly "safe” and it would probably still have characteristics (such 
ats poor taste) that syj§iaiipi%d some consumers to prefer ordinary cigarettes. Thus, even 



The U.S. Surgeon Geherai's Ib64 report was well-disseminated, but was simply official confirmation of 
understanding that for many years had already been widely reported in the popular press. It is also clear 
it during ail relevant time frames, the law — through statute and precedent - had recognized that the 
potential health risks of smoking were known by the ordinary consumer. For example, the Restatement of 
re Law. Second. Torts. (1965) 402A (Strict Liability) addresses the special liability of the seller of a 
oduct for physical harm to a user or consumer. Section 402A, which has been widely studied by 
ooomists. indicates that strict liability can apply only if the defective condition of ihe product made it 

dangerous" for the user. Specifically, "Comments and Illustrations (comment ') indicates 
that Yor strait liability to apply, a defective product would have to he “dangerous to an extern beyond that 
which would be contemplated by the ordinary consumer who purchases it. with the ordinary knowledge 
common to the community as to its characteristics" The comment goes oo to cite an example: ''Good 
tobacco is r ot unreasonably dangerous merely because the effects of smoking may be harmful; but tobacco 
containing -.omethiug like marijuana may be unreasonably dangerous”. Note that comment t has been 
codified by several states, including Texas. Mississippi, and Ohio 
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if such a perfectly “safe” cigarette somehow appeared on the market, it is likely that those 
people who still chose to smoke ordinary cigarettes would still bear some health risks. 

(£) Furthermore. I know of no evidence that, “but-for" the alleged conspiracies, the self- 
;terest of an individual defendant company would have led it to take a different public 
srure than each company actually did take. This is especially true for risks, such as 
those associated with smoking, that arc already considered common knowledge and for 
ich contemporaneous legal authority has concluded that warning is unnecessary. 

. Plaintiffs’ p&Qposed liability experts make generally weak 
and implausible ;!aims. 

A';P1aintiffs’ proposed Experts make implausible claims. 




o not 


I 

§. Plaintiffs’ propo: 
uld b.»ve sold on!- 
implausible for sev 

onsumers sraok 
ance a^depne 
cigarette:: ^ai 
smoke offlR' 
experts 

otine products to 
ilures. 

it is true that the 
lea over time. B 
c offered a “mem 
ket, and constant 
ferences have cl 
‘bducts sold over 
etphice. 



rts appear to argue that the individual defendant companies 
pw nicotine (or nicotine*free) cigarettes. 51 However, this is 
ns: 

tes in order to obtain the benefits of nicotine (e.g., enhanced 
d stress reduction) and are not likely to choose to smoke 
nicotine. Therefore, consumers would not willingly choose 
:pe (or nicotine-free) cigarettes. Indeed, plaintiffs’ proposed 
individual defendant companies have brought very low 
arket A jbut that these products have generally been commercial 





S ighted average tar and nicotine content of cigarettes has 
occurred in a context where the various tobacco companies 
( “pfpducts, containing a range of tar and nicotine contents, to the 
if responded by choosing from that “menu”. As consumer 
over time, this has been reflected in changes in the “mix" of 
;s is what one would expect to sec in a competitive 



By contrast, plaintiffs’ experts appear to believe that the Individual defendant 
ipanies should have artificially restricted the scope of the available “menu" to include 
”only very-low-nicotine products Such a result could not be achieved independently. 


for example, Senowitz Report (6/7/00), p 7. Similarly. Dr. Farone appears to argue that the 
individual defendant companies could or should have offered only charcoal filler cigarettes {Farone Report 
p 9) However, thij argument is implausible for many of the same reasons outlined in this subsection (eg, 
charcoal fillers were introduced by many or ail of ihe companies, but they were relatively unsuccessful 
commercially). 

” See, for example, Benowicz Report (6/7/00), p. 2 and Farone Report, p. 7, 


C onfidentiai 
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(d) The economic analysis of causation requires the specification of a “but-for world” in 
which individual defendant companies act in accordance with their individual non- 
coordinafcd self-interests. However, an industry-wide shift to selling only low-nicotine 
bigarertes could not be accomplished unilaterally, but rather only through coordinated 
on*. Indeed, it would have required an antitrust conspiracy for the industry to 
^collectively offer only very low nicotine (or nicotine-free) cigarettes. Most consumers 
clearly prefer cigarettes containing “normal” amounts of nicotine. Therefore, if the 
individual defendant companies had somehow agreed to sell only low nicotine cigarettes, 
other companies - or new entrants - would have had a strong incentive to continue to sell 
inary cigarettes vjfijh “normal” levels of nicodne. Only legally prohibiting the sale of 
or dinar y cigarettes cpt^^Kvc removed them from the market — though even legal 
prohibition might w^havc'been undermined (by the development of a black market). 

vej of nicotine in cigarettes” — at least, beyond that which has 
companies have offered lower-nicotine products to the 
d tar and nicotine content of cigarettes has fallen over time — 
actions by the individual defendant companies and would 
is is not a description of feasible self-interested and non- 
lausible “but-for world” and therefore it is not a reasonable 
iosition of liability. 

plaintiffs’ proposed experts, smokers may “compensate" 
to obtain desired levels of nicotine. As such, removing 
Is of nicotine from the market might increase the health 
kks (anti hence costa) borne by current smokers, who are characterized as “addicted” by 
^^.pl aintiffs’ proposed 



Thus, “reducing me 
y c-ccurred, as il 
et and the sales-, 
uid require coord t 
likely have been 
coordinated behavioi 
ent in favor o: 






>. Plaintiffs and the^J^pgsed experts seem to argue that cigarettes are defective simply 
a use they containinicotinfc, which plaintiffs describe as “addictive”. 

I In the past both ti^miptry and the U.S. Surgeon General described cigarettes as a 
|abit” rather than as^HSctiye” 53 This was generally because in the past “addiction” 
eas normally define4:$b;in0fc->de “intoxication” and “immorality”, which are not generally 
soc taxed with the use c^f cigarettes. 54 However, the definitions of both “habituating” 
i “addictive” inclupP^^lotion that the product or behavior is difficult to quit. For 
<:ample, Dr. Benowitz states that "Addiction means toss of control of drug use, implying 
kt if one wants to stop, it is difficult to do so.” This ts remarkably similar to definitions 
^ f of “habituation” used in the past to describe the difficulty of quitting smoking. For 
gg^gjl§*mple. Reader’s Digest, as early as 1940 and 1950, emphasized that it can be difficult 
' ^ quit smoking, saying that quitting smoking is a “real job” 35 and emphasizing the 



” See, for example, U.S. Surgeon General's Report. 1989, p. 329. 

M See, for example, U.S. Surgeon General 's Report. 1988, “The Health Consequences of Smoking 
Nicotine Addiction,” p. 248*249. 

11 Cooper. C.R-, ‘T Quit Smoking, or Cooper’s Last Stand," Reader 's Digest, July 1940, p. 32. 
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"Strength of the habit". 56 Thus the argument over whether cigarettes are “addictive” is a 
semantic one (turning on the technical distinctions between "addiction" and “habituation” 
or "dependence”), and is thus largely a “red herring”. There is no question that cigarettes 
^an be difficult to quit (at least for some people). But this has not been a secret since at 
l^ast the 1950s (and likely much earlier), and the definitional debate is largely (or 
l^brapletiily) irrelevant to the economic consequences of the alleged unlawful acts. 

jQS) Similarly, the Restatement of Torts, Second (Section 402a, comment i) clearly 
“indicates that the fact that smoking may be unheal thy was known to the ordinary 
consumer. 57 Indeed, economists have found that smokers and non-smokers alike 
Systematically overestimate the health risks associated with smoking. 5 * 


(c) Plaintiffs ’ proposed experts seem to conclude that anyone who smokes must either be 

__.l* _ i :___: —j 



iSl^tionaJ or unmfornsecL 
s^olarsliip. The facyQ 
•f&r people to make ratiof 
snokc. and bow muc^lq 

(d) In any event, cigaHtfi 
particular public informa 
Significant ability to diret 


BLPlai 

allegat 



jropdse 
at ari»% 


lowever, this contradicts economic principles and 

ban be difficult to quit smoking docs not make it impossible 

nd informed choices about whether to smoke, what to 


mtnufacturers have no ability to force consumers to act on 
&j!Sin a particular manner. Nor do manufacturers have any 
Iy influence the manner in which consumers will form 
interpret public information. 

I economic expert, Dr. Jaffe, levies conspiracy 
Client in several respects. 



L Dr. laffc alleges that the it 
^damental competi^p^f^t 
legation is so vaguepshtiTw 
itticular meaning toisefttforp 
rceives to be the diffe rence 
jjjeed, even Dr. 
bmorialized in any fcmdo|f' 
^components precise! 


individual defendant companies “conspired to avoid 
s$tcd to the smoking and health issue”.® 1 However, this 
4 meaningless. The term “fundamental competition” has no 
nists and Dr. Jaffe does not attempt to articulate what he 
| between "competition" and “fundamental competition’’, 
ilf concedes that "[sjince the conspiracy was not 
^formal document or agreement, it is not possible to identify 


R.W., “Hov» Harmful Are Cigarettes?” Rcader'i Digest, January 1950. p. 6. 

57 See infra not* *6. 

^^Icusi, K.., Smokin-: Making the Risky Decision, (New York: Oxford Universrry Press), 1992. 

^ See* for example, Glover and Marshall Report (6/19/00), p. 44-47 and Benowitz Report (6/7/00), p. 3, 

“See, foe example, Becker. G.S., Grossman. M.,and Murphy. K.M.. “An Empirical Analysis of Cigarette 
Addiction," American Economic Review 84 (3). June 1984. 396-418 and Becker. G-S. and Murphy. K.M., 
"A Theory jf Rational Addicaon," Journal of Political Economy 96 (4). August 1988, 675-700. 


*’ Jaffe Report (6/14/00), p 2. 
G Jaffe Report (6/14/00), p. 16. 
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71. Dr. Jaffc also fails to take into account the regulatory constraints imposed by the FTC 
or the pre-emptive effect of the Congressional Acts mandating warning labels in levying 
his conspiracy allegations 


1%. Dr. Jaffe does make four specific conspiracy allegations, which 1 now address in turn. 


73. First, Dr. Jaffc alleges a conspiracy to “jointly reassure smokers regarding the safety 
wgs®# smoking and to create a false impression of scientific controversy regarding the safety 
” 63 This allegation is implausible. 


Information about 1 
^■d in the pof 
r! ewbere since at le 

(WPlainliffs' other. 

< v%h smoking have bF 


Oe health risks associated with smoking has been widely 
; (e.g.. Reader’s Digest and Consumer Reports) and 
; the 1950s. 


experts explicitly acknowledge that the risks associated 
ly and publicly known since the 1950s and 1960s: 



According tnl g^g&js t. “T he evidence that cigarette smoking was the 
primary cause of lung cancer began to appear prior to World War IT and 
became substi^i^i^d conclusive in the 1950s.”* 4 

_ Jt. the rc has been “strong and consistent scientific 
since the 1950s that cigarette smoking could cause 


t, “T h e industry continually cited the need for 
ss what it, essentially alone, described as the 



According to 
further research tj 
‘controversy 



oking and health. 


,66 


According to] Dr. El<$cra 
beforehand, s|gp£t& 
cigarette smo^inj 
General’s Rc 
smoking withj 



A l though numerous reports appeared 
knowledge about the adverse health effects of 
been accumulating rapidly since the first Surgeon 
molting and Health causally linking cigarette 
ielopment of lung cancer in 1964.” 4 


According to Drs. Glover and Marshall, “By the early 1950’s there was 
growing public concern regarding the relationship of smoking to lung 
disease. These concerns culminated between 1950 and 1954 as scientific 


■ Report (6/1 41 00). p. 2 
** Blot Report (6/19/00), p. 7. 

,s Blot Report (6/19/00). p 23. 
“ Blot Report (6/19/00). p. 24 
v Elders Report (6/19/00), p 1. 
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sod medical research findings began to be widely reported in the popular 
press.- 6 * 

(c) Thus, given that the allegedly suppressed information was already in the public 
domain, and according to plaintiffs' proposed expert Dr. Blot there was no controversy, 
e alleged conspiracy (to attempt to suppress publicly available information, provide 
“false reassurances”, or falsely create controversy where none existed) would be neither 
asible :nor rational. 


Second, Dr. Jaffe alleges a conspiracy “not to engage in in-house biological 
search". 69 This a 111'gation.contradicts the facts. 

The individual defendant companies did actually perform in-house biological 



i) Pl aintiffs ’ other proposed experts acknowledge the individual defendant companies’ 
arch efforts: "" ^ 


According to 
probably the 





lengths to coqdui 
relationship 
human beings 

Even if this allcg< 
clopment was ad’ 

>me companies di< 
;havior would havf 



ers, “T hroughout the 1970’s, B&W and BAT (and 
ompanies as well) privately engaged in a massive 
d remove any toxic compounds identified in 


one, “The tobacco companies have gone to great 
dreds of millions of dollars of research on the 
mold no and health and on the effects of nicotine on 



oke. 


5?' 


iracy did exist. Dr. Jaffe has not demonstrated how product 
pacted (especially since Dr. Jaffe himself concedes that 
to develop safer cigarette products" 71 ) or how smokers’ 
afferent. 

1. Third. Dr. Jaffe alleges ^conspiracy to "present a common front to government 
tiorities regarding ^^SS^king and health issue, including avoiding product warnings 
^gj^garding the health effects of smoking unless compelled to adopt them by the 




lover and Marshall Report, p. 6. 
iffe Report (5/14/00), p. 2. 

■, for example, the deposition testimony of H. Wakebani (in State of Minnesota et a! v. Philip Morns 
et ai.) and tire deposition testimony of David E Townsend (in Iron Workers v. Philip Morris et a/.). 

Tl Hlderx Rt port (6/19(00). p. 36. 

77 Farone R-?pon, p. 5. 

'■* Jaffe Report (6/14/00). p 20. 
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government.” This allegation contradicts the facts. Furthermore, even if true, such 
behavior does not obviously rise to the level of a conspiracy. 

a Dr. Jiffe does not clearly distinguish between parallel conduct, unilateral actions, and 
spiracy. As a matter of economic principles, parallel behavior is not, by itself, 
ience of conspiracy, as such behavior is frequently consistent with competition. Dr. 
Jajffe does not demonstrate how the individual defendant companies’ actions were 
i&SConsistent with their unilateral non-coordinated incentives. 

to!Nor does Dr. Jafic distinguish conspiratorial conduct from the individual defendant 
lp>tppani«’ rights of fh^-'meipch, or from the Noerr-Pcnnington doctrine. That is, Dr. 
^ilfc seems to be refe^^^n least in part, to lobbying of government authorities, which 1 
understand is not Uleg^ 7 



Recently, the indi\p|| 
iitions with respect' to i 
itradkiion to Dr. 


76. Founh, Dr. Jaffe ; 


SSploit safer products that would exacerbs 

ie hiirmfulness of ttaHitilnal; cigarette products.” 7 
S6sts, ignoi$PBfy inherently illogical. 


defendant companies have in fact adopted different public 
|ealth risks associated with smoking, in apparent 
legation that the “conspiracy continues to the present day.” 7 

| 

hat the individual defendant companies conspired “not to 
i that would exacerbate consumers' health fears or concede 


This allegation contradicts some 


(a) The def| 

oroducts, including Pgfi 
>: schSctivel y filtered phte 
is^farettej:. 75 

#ifDr. Jaffe ignores tfl 


Mtj:ompanics actually commercialized a variery of "safer” 
rp£clipse, De-Nic, Accord. Lorillard’s cigarettes which 
Kj^pd a wide variety of other lower-tar and lower-nicotine 


PfDr. Jaffe ignores tl&sevefe restrictions the FTC imposed on cigarette marketing in 
tht|U-5. throughout rpost.of.the period. Thus he erroneously characterizes the individual 
^ifendant companies*] marketing decisions as consistent with conspiracy, when in fact 
S8|ty were simply the IftgntKhlFthe regulatory environment in which the companies 




Refort (6/14,00}. p. 2. 

®*Cimjinrly. although p laint iffs decry the individual defendant companies alleged “scorched-earth litigation 
tactics” (Amended Complaint, p. 4), it ls my understanding that defending oneself vigorously in court (both 
^Svidually and jointly) ii not unlawful. 


’’•'fjiffe Report (6/14/00), p. 2 Ai one example of the different public positions taken by the individual 
gSgaS^ant companies, which Dr. Jaffe concedes in bis Own report (see p. 1$. ft. 12), Liggett has for some 
time stated publicly that it believes that cigarettes are “addictive” and has included stronger product 
warning labels than those required under the law 
77 Jaffe Report (6/14700), p 2. 

1 See, for example, Hoffman, D. and Hoffman, I., “The Changing Cigarette, 1950-1995,” Journal of 
Toxicology and Environmental Health SO (1997), 307-364 
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(c) Finally, Dr. JafFe simultaneously argues that the companies allegedly wished to avoid 
a “‘coinjjetidve dogfight’ over health” and allegedly agreed that “if any of them 
developed a safer cigarette, this innovation would be shared among them rather than 


exploited for competitive advantage.” However, if a ‘sharing agreement’ did, as 
alleged, axist, there would be no reason for the companies to fear a ‘competitive 
^■^fight'. Consequently, the development of any feasible safer products would be in the 
jeged co-conspirators’ individual and joint interests because it would likely lead to 
sales for all companies. 

The asbestos manufacturers make particularly weak claims. 


rers were in the best position to address any possible 
estos exposure and the typical “environment" of 
use (including, possibly, smoking}. 



Asbestos man 

terries” betwei 
asbestos manufac! 


| Assuming that, as 

■ 10 




allege, 80% of asbestos-exposed workers were also 
smokers, ,u it would more efficient for asbestos manufacturers to warn workers 

about any health risks ^associated with simultaneous exposure to asbestos and cigarettes, 
ticular, asbestosplp).fl*rhirers had better and more timely information regarding 
itber entities and they were better positioned to take action 
ssory, to prevent simultaneous exposure. 


rein recently concluded: 




“As early as 
the lungs and 
exposed to as! 
workers in its 
because smoky 
inducing lung 
epidemiologic, 
records and o 
dangers ofs 


, [M anville] was aware of the dreadful dangers to 
ily parts of its own workers and other workers 
bad also concluded by that time that smoking by 
Lams presented independent dangers of lung diseases 
asbestos exposure had a multiplying effect in 
M.anville was aware of sufficient general 
research which, together with its workers' compensation 
al materials, supported its conclusions about the 



exposure to asbestos and tobacco. 




“;T]he [Brooklyn Navy} Y ard’s medical staff along with the highest 
levels of government officials were aware of the dangers to workers 
exposed to asbestos while building our capital ships and aircraft carriers 
during World War II.... But, neither government, unions nor Manville 


Jaffi Report (6/14/00), p. 20. 

** Amended Complaint, p. 15. 

" lodge Weinstein's Order Dismissing FaJise, p. SO. While I cite Judge Weinstein's discussion of facts 
related ro the asbestos manufacturers' and other entities’ behavior and knowledge, this should not be 
construed as a general endorsement of. or reliance upon. Judge Weinstein's opinions. 
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t^ok any effective action to protect or to warn the thousands of young 
workers ofthe dangers of asbestos, particularly in conjunction with 
smoking. 


r,*3 





Smoking was part of the environment in which asbestos companies and other 
mpanies did business during the periods of the alleged conspiracies. Indeed, while 
"according to plaintiffs 80% of asbestos-exposed workers were smokers, the incidence of 
smoking in th e general population was still quite high as late as 1965 (51.9% of all U.S. 

en and 33.9% of U.S. women).* 3 In general, it does not make sense (and is not actually 
feasible) for cigarette manufacturers to attempt to warn consumers about all potential 
upational or othep^nvironmental “synergies" related to the use of cigarettes. To do 
tobacco companies. y|C(!8dd have to undertake research on each of the innumerable 


bstances present 
e cost; of such 


. But apparently 
bestos exposure to 
anufacnirers shoal 
manufacturers of 
1 c warnings al 


easun 




iciilar workplaces that might potentially interact with tobacco, 
rch'would likely be prohibitive. 

s companies were aware of the “synergistic" effects of 
Economic principles would therefore dictate that cigarette 
issued general warnings (as they actually did), while 
synergistic products (e.g., asbestos) should have issued 
ntial interactions. 



The recent bpini 
over, Roth, and V; 
is. They have fail' 
oided in any “but- 
egal acts and thosi 




For instance. Dr..Blot ai 
Ias oppos 
iusation* There is 
afferent, if at all, “b 
attributing “kid 
leged d.images as i 


oposed experts’ “damages analyses” do not 
jijufy due to any alleged illegal acts. 

ided by plaintiffs’ proposed damages experts [Drs. Blot, 
not measure economic injury due to any alleged illegal 
the alleged illegal acts to any injury that would have been 
d", and failed to distinguish between the effects of alleged 
it would have occurred anyway. 

butes 90% of the “burden” for lung cancer to cigarette 
alleged illegal acts), without any economic analysis of 
sion of how this alleged “burden” would have been 
e alleged illegal acts. However, Dr. Glover cites Dr. Blot 
jd to lung cancer claimants,” and proceeds to calculate 
Dr. Blot had shown that 90% of all lung cancer cases were 




iehow entirely attributable to illegal acts by the individual defendant companies. 

. Thus, plaintiffs’ proposed experts’ opinions appear to be predicated on the 
oneous) implicit assumption that no one would smoke in the “but-for world” in which 
vidua! defendant companies did not engage in the alleged illegal acts. This is an 


1 judge Weinstein's OrdcT Dismissing FalLsr. p. 11-12. 

u See Hoffmann, D . and Hoffmann. I, (1997). "The Changing Cigarette, 1950-1995." Journal of 
Toxicology and Environmental Health 30, p 310. 
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unreasonable formulation of the “but-for world”. For example. Dr. Blot states that 
asbestos exposure is a prerequisite to contracting asbestos is (i.e., there is no risk of 
asbestosis for people not exposed to asbestos). Hence in the possible “but-for” world in 
which asbestos manufacturers prevented most or all exposure to asbestos (e.g, by 
providing protection or warning or not hiring smokers), the asbestosis “burden" and any 
tergy ” would be mostly or completely eliminated. This would be true whether or not 
the individual defendant companies’ alleged illegal acts occurred. Therefore, asbestosis 
; bi said to be “caused” by the individual defendant companies’ alleged illegal acts, 
but instead was in fact caused by the illegal acts for which asbestos plaintiffs have 
iy been found liable. 

Furthermore, the reports' ; ind disclosures of plaintiffs’ proposed experts suffer from a 
,variety of statistical anti other methodological errors, inconsistencies, and “junk science” 

' tices. Some exaiff%g,jf5|:ludc: 

11 and possibly unrepresentative samples, and fail to 
intervals around their cstimaics. In other words, they have 
Iy of their estimates are significantly different from zero. 



They extrapolate 
sent statistical coni 
presented no evidence 


ie that 



In some cases Dr. igMatajift orts ranges of parameter estimates. Dr. Glover then 
Is. without any|’explanation or justification, to use whatever point in Dr. Blot’s 
estimate of alleged damages. 



ices 


Their .estifbat e 3 ar« 
estosif payments ’ 
“smoked at somd 

Their estimates igno.: 
ect the effects of sj 


Bed f on absurd implicit assumptions (e.g., chat 100% of 

: due to future risk/fear of cancer, and that all claimants 
ere “smokers”). 

fact that some asbestos damage awards were reduced to 
Thus their opinions constitute double-counting. 



Asbestos manufacturers were large, sophisticated international companies 
; were presumd^p^ar the law, to be experts in the health effects of their 



It is especially im^*ds*p§e that sophisticated manufacturers that participate in health- 
oduct fields (e.g., Owens-Coming) could have been “duped” in the manner alleged by 
itiffs, especially with respect to widely publicized information on smoking and health 
h as that contained in the 1964 U.S. Surgeon General’s Report). 


* 4 Actually bere are at least three distinct possible “but-for worlds”: (I) where the individual defendant 
companies ilid not engage in the alleged illegal acts: (2) where asbestos plaintiffs did not engage in the 
illegal acts for which they have already been found liable, and (3) where no illegal acts by anyone occurred. 
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86, Indeed, as eariy as the 1950s Owens-Coming actively participated in attempts to 
produce “safer" cigarettes. For example, Owens-Coming developed materials for 
Lonllard to use in cigarette filters as early as 1952. 15 



In addition to the issues I describe above, I may offer 
stimony regarding punitive damages and related issues. 

In particular I may discuss: 


The economic 


The degree to whii 
ements between the cifi 

y provide signiitcani-de 


ions of punitive damages; 


aster Settlement Agreement and other settlement 
tie manufacturers and the states (and impending lawsuits) 
rrencc and punishment; 




The notion that economic^ teaches that attempts to punish a corporation do not work: 
ly :7takeholders (0^0^ ccs, consumers, governments, shareholders) will pay; and 

(d) The fact that punitrveaarhages can have perverse unintended consequences (e.g., 

: '* <m sirginsl deterrence'^^^^ris and the encouragement of fly-by-night operators, which 
i liad to reduced deterijence incentives through the economy). 






15 Letter from Oweru-Corning Fiberglas Corporation to Director of Research at Lortilard Company, 
December 16, 1952. 
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